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In the District Court of the United States 
Western District of Washington, Southern Division 


Civil Action No. 1077 


INTERNATIONAL ELECTRIC COMPANY, 
an Illinois Corporation, 
Plaintiff, 
VS. 


INTERNATIONAL ELECTRIC FENCE CoO., a 
Washington Corporation, and GEORGE N. 
HUGHES, 

Defendants. 


AMENDED COMPLAINT 


To the Honorable the Judge of the District Court 
of the United States for the Western District 
of Washington, Southern Division: 


It. 

Plaintiff, International Electric Company is a 
corporation organized and existing under and by 
virtue of the Laws of the State of Illinois, having 
its principal place of business in Chicago, Cook 
County, State of Dlinois. 


I. 
Defendants, International Electric Fence Co., is 
a corporation organized and existing under and by 
virtue of the Laws of the State of Washington, 
having its principal place of business in Vancouver, 
Clarke County, State of Washington, and defend- 
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ant, George N. Hughes, is an individual residing 
in Vancouver, Clarke County and State of Wash- 
ington. 

III. 

The jurisdiction of this Court is based upon the 
fact that this cause of action arises under the 
Trade-Mark Laws of the United States (U. S. C. 
Title 15, Sec. 97) as hereinafter more fully set 
forth; and the fact that there is a diversity of citi- 
zenship and the matter in controversy exceeds, 
exclusive of interest and costs, the sum of three 
thousand dollars; and the fact that defendants have 
a regularly established place of business in the 
Southern Division of the Western District of 
Washington, and has committed the acts of in- 
fringement complained of within the Southern Di- 
vision of the Western District of Washington, and 
elsewhere in the United States. 


IV. 

On October 8th, 1946, United States Certificate 
of Trade-Mark, Registration No. 424,467 was duly 
issued to Richard H. Turk, doing business as Inter- 
national Electric Fence Co., for the trade-mark 
‘‘International’’ as used on Electric Fences, a true 
copy of the said Certificate of Trade-mark being 
hereto attached, marked Plaintiff’s Exhibit ‘‘I,”’ 
and by this reference thereto made a part hereof 
as if fully set forth herein. 


V. 
On June 10th, 1947, the said Richard H. Turk 
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assigned his entire right, title and interest in said 
trade-mark ‘‘International,’’? and the Certificate of 
Registration No. 424,467 to the plaintiff, Interna- 
tional Electric Company, said assignment being re- 
corded in the United States Patent Office on June 
13th, 1947, Liber A-212, Page 299, and a true copy 
of which said assignment is hereto attached, marked 
Plaintiff’s Exhibit ‘“‘IT,’ and by this reference 
thereto made a part hereof as if fully set forth 
herein. 
vor 

By virtue of the above specified assignment the 
plaintiff is the legal owner of the entire right, title 
and interest in and to said trade-mark ‘* Interna- 
tional,’’ and the said Certificate of Registration 
No. 424,467. 

VU. 

That on January Ist, 1938, the plaintiff and its 
predecessors in business, adopted and used, and is 
now using said trade-mark ‘‘International’’ as a 
trade-mark for Electric Fences, Fence Controllers, 
Stock Prods, Insect and Fly Traps and Electric 
Heaters. 

VIIL 

That since January Ist, 1938, the plaintiff and 
its predecessors in business has continuously used 
said mark in interstate commerce not only on Elee- 
tric Fences but on goods having the same descrip- 
tive properties, namely those goods set forth in 
Pavagraph VII hereof, and defendant, Interna- 
tional HKleetric Fence Co., has, without the consent 
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of Plaintiff, applied said trade-mark to some or all 
of the goods set forth in paragraph VIT hereof, or 
to goods having substantially the same descriptive 
properties as those set forth in said Registration 
No. 424,467, or has affixed said trade-mark to labels, 
signs, prints, packages, wrappers, or receptacles 
used in connection with the sale of said goods, and 
said infringement of plaintiff’s trade-mark and 
registration thereof has occurred in the sale of said 
goods in interstate commerce; and plaintiff further 
alleges, on information and belief that defendant, 
George N. Hughes, is president of defendant, Inter- 
national Electrie Fence Co., and that Hughes is the 
principal stockholder of International Electric 
Hence Co., defendant herein; that said infringe- 
ment has taken place under the protection and 
control and with the advice, consent and approval 
of said defendant, Hughes, and that said defendant, 
Hughes, has deliberately, intentionally, wilfully and 
knowingly used said corporation as an instrument 
to carry out his own wilful and deliberate infringe- 
ment, and plaintiff therefore prays that said George 
N. Hughes as an individual be held jointly and 
severally hable with said International Electric 
Fence Co., for the damages sustained by plaintiff 
by reason of said infringement and the profits 
gained by International Electric Fence Co., and 
said individual by reason of said infringement. 


xe 
Plaintiff notified defendant, International Elec- 
tric Fence Co., on May 26th, 1947, by United States 
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Registered mail, of its rights under its trade-mark 
‘“Tnternational’’ and its certificate of Registration 
No. 424,467, and of the fact that defendants un- 
authorized use of an identical mark on Eleetrie 
Fences was an infringement of its rights and de- 
manded defendant cease its use of this mark; that 
a true copy of the said letter notifying the defend- 
ant, International Electric Fence Company, of the 
plaintiff's rights under its trade-mark “ Interna- 
tional’? is hereto attached, marked plaintiff’s 
Exhibit ‘‘IIJ,’’ and by this reference thereto made 
a part hereof as if fully set forth herein. 


S 

Defendant has infringed plaintiff’s trade-mark 
‘“Tnternational’”’ since July 1st, 1944, by marking 
its Electric Fences, Stock Prods and Electric Fence 
Controllers with the trade-mark ‘‘International,”’ 
and threatens to continue to do so unless enjoined 
by this Court, to the great injury and damage of 
tert lamaa ttt: 

xT. 

Plaintiff further alleges the faet to be, upon in- 
formation and belief, that defendants are unfairly 
competing with plaintiff in that they are selling and 
offering for sale Electric Fences, Stock Prods and 
similar products, bearing the name ‘‘International,”’ 
to the public at prices which are considerably lower 
than the prices of the same goods of plaintiff, and 
they are misrepresenting that they are plaintiff eor- 
poration, all with the object in mind of unfairly 
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competing with plaintiff to its great and irrepar- 
able injury. 


Wherefore, Plaintiff prays: 

(1) <A preliminary injunction pending this suit, 
and a permanent injunction thereafter, restricting 
and enjoining the defendants, the officers of the 
defendant, International Electric Fence Co., the 
agents, servants, employees and attorneys and those 
in active coneert or participation with each or both 
of said defendants, from using and infringing said 
trade-mark ‘‘International’’ of plaintiff or offering 
to do so or aiding or abetting or in any way induc- 
ing infringement of plaintiff’s trade-mark registra- 
tion and that defendants be ordered to deliver up, 
an oath, for impounding and destruction all of the 
infringing copies of said trade-mark, together with 
all plates, molds, matrices or other instruments for 
making such infringing copies. 

(2) That defendants be enjoined from making, 
using or selling products bearing the trade-mark 
‘‘International’’ of plaintiff or indicating in any 
way that the goods sold by defendants are made in 
accordance with the directions or under the super- 
vision of plaintiff. 

(3) That the defendants be required by decree 
of this Honorable Court to account for and pay 
over to plaintiff such gains and profits as have 
accrued to defendants but for the unlawful doings 
of said defendants, and all damages that plaintff 
may have suffered or sustained thereby, and that 
this Honorable Court may increase the actual dam- 
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ages so assessed against the defendants to a sum 
equal to three times the sum of such assessment 
in view of the aggravated wanton character of de- 
fendants infringement. 

(4) That full costs be allowed Plaintiff and 
that the Court award Plaintiff reasonable attor- 
ney’s fees as part of said costs. 

(5) That it be granted such other and further 
relief as equity and the Court may deem just. 

/s/ BURTON, LYON Sine 
Attorney for Plaintiff. 
/3/ W. ASSNOW, 
Attorney for Plaintiff. 


State of Washington, 
County of Pierce—ss. 

Burton W. Lyon, Jr., being first duly sworn upon 
his oath, deposes and says: That he is one of the 
attorneys for the plaintiff in this action; that he 
has read the foregoing Amended Complaint, knows 
the contents thereof, and that he verily believes the 
statements therein are true. 

The reason why the Amended Complaint in this 
cause is not verified by an officer of said corpora- 
tion is that its place of business is at Chicago, Cook 
County, Dlinois, and that none of its officers are 
now within the County of Pierce, State of Wash- 
ington. 

/s/ BURTON OS” LY ONS ine 
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Subscribed and Sworn to before me this 9th day 
of June, 1948. 
[Seal] DIX H. ROWLAND, 
Notary Public in and for the State of Washington, 
residing at Tacoma. 


Receipt of copy of foregoing Amended Com- 
plaint acknowledged this 9 day of June, 1948. 
METZGER, BLAIR, GARDNER 
& BOLDT, 
Attorneys for Defendants. 


[Endorsed]: Filed June 9, 1948. 


[Title of District Court and Cause. ] 
AMENDED ANSWER 


To the Honorable Judges of the United States Dis- 
trict Court for the Western District of Wash- 
ington, Southern Division: 


Come now defendants and for their amended 
answer to the amened complaint of plantiff on file 
herein, admit, deny and allege as follows: 


fe 
That as to the truth of the allegations of Para- 
graph I of said amended complaint, defendants 
have no knowledge or information sufficient to form 
a belief, and, therefore, deny the same. 


II. 
Admit the allegations of Paragraphs II and III 
of said amended complaint. 
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Hil. 

Admit that on October 8, 1946, U. S. trade mark 
registration No. 424467 was issued to Richard H. 
Turk for the trade mark ‘‘International’’ as used 
on electric fences, and admit that plaintiff’s Ex- 
hibit 1 is a true copy thereof. Defendants deny all 
of the other allegations of Paragraph IV of said 
amended complaint and particularly deny that 
either said Richard H. Turk or plaintiff lawfully 
or properly was or is entitled to the use of said 
name as applied to electric fences or to goods 
having substantially the same descriptive properties 
as those set forth in said registration No, 424467, 
or to the registration thereof. 


1 
That as to the truth of the allegations of Para- 
graph V of said amended complaint, defendants 
have no knowledge or information sufficient to 
form a belief and, therefore, deny the same. 


V. 

Defendants deny each and every allegation of 
Paragraphs VI and VII of said amended com- 
plaint. 

Vil. 

Admit that defendant, International Electric 
Fence Co., has applied said trade mark to some or 
all of the goods referred to in Paragraph VII of 
plaintiff’s complaint in the sale of said goods in 
inter-state commerce; admit that defendant, 
George N. Hughes, 1s president and principal stock- 
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holder of defendant, International Electric [ence 
Co.; deny each and every other allegation of Para- 
graph VIII of said amended complaint. 


VIL. 

Admit that the letter referred to in Paragraph 
IX of said amended complaint was written and 
that it was received by defendants. Deny each and 
every other allegation of said Paragraph IX of 
said amended complaint. 


VITI. 
Deny each and every allegation set forth in Para- 
graphs X and XI of said amended complaint. 


IX. 

Except as hereinbefore specifically admitted and 
denied, defendants deny generally and specifically 
each and every allegation contained in plaintiff’s 
amended complaint. 


Kor a Further Answer and as a First Affirmative 
Defense, defendant allege as follows: 


J. 

That on or about the 7th day of May, 1947, 
plaintiff commenced an action against defendants 
in the Superior Court of the State of Washington 
in and for Clark County, being Cause No. 22532 of 
said court. That defendants were served with 
process in said action and appeared in said cause, 
which proceeded to a trial on the merits and re- 
sulted in the entry of a final order and judgment 
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of the court, dated October 7, 1947, wherein and 
whereby a final adjudication on the merits was 
made by the court in favor of defendants and 
against plaintiff. That no appeal from said order 
and judgment has been taken, and the time therefor 
has expifed. That in said Cause No. 22532 of the 
Washington Superior Court for Clark County, the 
alleged cause of action in plaintiff’s complaint 
herein and all matters and issues herein were and 
might have been litigated, and by reason thereof 
are and have become res adjudicata. 


For a Further Answer and as a Second Affirma- 
tive Defense, defendants allege as follows: 


it, 

That any and all right, titlewand intercst, if ai, 
of plaintiff corporation in and to the trade name 
referred to in plaintiff's complaint, and the right 
of use thereof, was acquired by plaintiff corpora- 
tion from Richard H. Turk and Phyllis Turk, his 
wife. That said Turk and wife organized plaintiff 
corporation, operate same and are the sole or prin- 
cipal owners of the capital stock thereof. 


10 

That prior to October 1, 1941, the said Richard 
H. Turk was engaged in business in the State of 
Washington and elsewhere under the firm name of 
“Tnternational Electrie Fence Co.,”* and in eonnee- 
tion with said business using the trade name ‘‘Tn- 
ternational’? as applied to electric fences and goods 
having the same descriptive properties manufac- 
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tured and/or sold or distmbuted by him in the 
conduct of said business. That on or about the Ist 
day of October, 1941, the said Turk and wife, 
together with the defendants Hughes, caused de- 
fendant corporation to be organized and incorpor- 
ated, and the said ’urk and wife subscribed for 
and became the owners of one-half of the stock of 
said corporation. That said corporation was 
formed for the purpose of acquiring and did ac- 
quire the said business previously conducted by 
said Turk, together with all assets thereof, inelud- 
ing the name ‘‘International Electric Fence Co.”’ 
as a name for said corporation, and including the 
trade name ‘‘International’’ as applied to electric 
fences and goods having the same descriptive prop- 
erties. That continuously from the date of the 
incorporation of defendant corporation to the pres- 
ent time, and throughout the period when the said 
Turk and wife were actively participating in the 
affairs and business of defendant corporation as 
officers thereof and as the owners of one-half of 
the capital stock thereof, defendant corporation 
used and applied the trade name ‘‘International’’ 
to the said produets handled by it and widely and 
extensively advertised and publicize such name in 
connection therewith. 


Tit. 

That in June, 1944, and long prior to the execu- 
tion of the assignment attached to plaintiff’s com- 
plaint, for a valuable and substantial consideration 
paid to them, the said Turk and wife sold, trans- 
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ferred and delivered to defendants Hughes all of 
the eapital stock of defendant corporation owned 
by the said Turk and wife, together with any and 
all rights and assets of any and every nature inci- 
dent thereto, including the right to the use of the 
trade name referred to in plaintiff’s complaint. 
That from and after the said sale of their stock 
in defendant corporation, neeither said Turk nor 
his wife had any right or interest, either direct or 
indirect, of any nature in or to the said trade name 
referred to in plaintiff’s complaint or the right of 
use thereof. That defendant corporation owned and 
still owns and was and is a prior user of the trade 
name referred to in plaintiff’s complaint, and that 
by reason of the facts and circumstances in this 
Second Affirmative Defense alleged, plaintiff is 
estopped and barred from claiming, asserting or 
maintaining any right, title, claim or interest of 
any nature in and to the said trade name referred 
to in plaintiff’s complaint and the right of use 
thereof. 


Wherefore, having fully answered the amended 
complaint of plaintiff, defendants pray that same 
be dismissed and that defendants have and recover 
judgment against plaintiff for defendants’ costs and 
disbursements herein to be taxed and for such 
other and further relief as the facts and law war- 
rant and to the court may seem just. 

METZGER, BLAIR, GARDNER 
& BOLDT, 
/s/ GEO. H. BOLDT, 
Attorneys for Defendants. 
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Service hereof by receipt of copy acknowledged 
this 2 day of October, 1948. 
/3/ BURTON W. LYON, JR., 
Attorney for Plaintiff. 


[Endorsed]: Filed Oct. 2, 1948. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSION OF LAW 


This cause coming on regularly for trial in open 
eourt before the undersigned Judge of the above- 
entitled court, sitting without a jury, on the 13th, 
14th and 17th days of January, 1949, plaintiff ap- 
pearing by its President, R. H. Turk, and by its 
counsel, William A. Snow, of Rumimler, Rummler 
& Snow, and Burton W. Lyon, Jr., defendants ap- 
pearing by defendant Hughes personally and as 
President of defendant corporation, and by defend- 
ants’ counsel, George H. Boldt, of Metzger, Blair, 
Gardner & Boldt, and the evidence of the parties 
being submitted together with the argument of 
counsel, and the Court having heard and considered 
the same, does now make the following 


Findings of Fact: 


I. 

Plaintiff, International Electric Company. is a 
corporation organized and existing under and by 
virtue of the Laws of the State of Illinois, having 
its principal place of business in Chicago, Cook 
County, State of Illinois. 
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If. 

Defendant, International [leetric Fence Co., is 
a corporation organized and existing under and by 
virtue of the Laws of the State of Washington, 
having its principal place of business in Vancouver, 
Clark County, State of Washington, and defendant, 
George N. Hughes, is an individual residing in 
Vancouver, Clark County and State of Washington. 


JOO 

The jurisdiction of this Court is based upon the 
fact that this cause of action arises under the Trade- 
Mark Laws of the United States (U. 8. C. Title 15, 
Sec. 97) as hereinafter more fully set forth; and 
the fact that there is a diversity of citizenship and 
the matter in controversy exceeds, exclusive of in- 
terest and costs, the sum of three thousand dollars; 
and the fact that defendants have a regularly estab- 
lished place of business in the Southern Division 
of the Western District of Washington, and have 
committed the acts of alleged infringement com- 
plained of within the Southern Division of the 
Western District of Washington, and elsewhere in 
the United States. 

IV. 

On October 8, 1946, United States Certificate of 
Trade-Mark, Registration No. 424,467 was issued to 
Richard H. Turk, doing business as International 
Electric Fence Co., for the trade-mark ‘‘ Interna- 
tional’’ as used on electric fenees, a true copy of 
the said Certifieate of Trade-Mark being admitted 
in evidence as Plaintiff’s Exhibit 2, and by this 
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reference thereto made a part hereof as if fully set 
for herein. 
V. 

On June 10, 1947, the said Richard H. Turk as- 
signed his entire right, title and interest in said 
trade-mark ‘‘International,’’ and the Certificate of 
Registration No. 424,467 to the plaintiff, Interna- 
tional Electric Company, said assignment being re- 
corded in the United States Patent Office on June 
13, 1947, Liber A-212, Page 299, and a true copy 
of which said assignment being admitted in evidence 
as Plaintiff’s Exhibit 3, and by this reference made 
a part hereof as if fully set forth herein, and that 
plaintiff is the true and lawful owner thereof. 


VI. 

That on or about January 1, 1938, the predeces- 
sors in business and interest of both plaintiff cor- 
poration and defendant corporation adopted and 
used, ever since have continuously used and are 
now using in interstate commerce said trade-mark 
“‘International’’ as a trade-mark for electric fences, 
fence controllers, stock prods, insect and fly traps 
and electric heaters. 


Was 
That by a letter dated May 26, 1947, mailed to 
and received by defendant corporation by United 
States Registered mail, plaintiff asserted a prior 
and exclusive right to the use of the said trade-mark 
‘International’? and an infringement thereof by 
defendants, a copy of said letter being admitted in 
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evidence as Plaintiff’s Exhibit 4, and by this refer- 
ence made a part hereof as if fully set forth herein. 


VIII. 

That any and all right, title and interest of plain- 
tiff corporation m and to the trade-mark and cer- 
tificate of registration hereinbefore referred to, and 
the right of use thereof, was acquired by plaintiff 
corporation from Richard H. Turk and Phyllis 
Turk, his wife. That said Turk and wife organized 
plaintiff corporation, operate same and are the own- 
ers of more than 90% of the capital stock thereof. 


exe 

That prior to October 1, 1941, the said Richard 
H. Turk was engaged in business in the State of 
Washington and elsewhere under the firm name of 
‘‘International Electrie Fence Co.,’? and in con- 
nection with said business using the trade-mark 
‘‘International’’? as applied to electric fences and 
goods having the same descriptive properties manu- 
factured and/or sold or distributed by him in the 
conduct of said business. That on or about the 9th 
day of October, 1941, the said Turk and wife, to- 
gether with the defendant Hughes, caused defend- 
ant corporation to be organized and incorporated, 
and the said Turk and wife subscribed for and 
became the owners of one-half of the stock of said 
corporation and defendant Hughes and wife sub- 
seribed for and became the owners of the remaining 
one-half thereof. That said corporation was formed 
for the purpose of acquiring and did acquire the 
said business previously conducted by said Turk, 


International lec. Fence Co., etc. 19 


together with all assets thereof, including the name 
‘International Electric Fence Co.’’ as a name for 
said corporation, and including the right to the use 
of the trade-mark ‘‘International’’ as applied to 
electric fences and goods having the same descrip- 
tive properties in the States of Washington, Oregon, 
Idaho, California, Utah, Nevada, Montana, Wyo- 
ming, Colorado, Arizona and New Mexico. That 
continuously from the date of the incorporation of 
defendant corporation to the present time, and 
throughout the period when the said Turk and wife 
were actively participating in the affairs and busi- 
ness of defendant corporation as officers thereof 
and as the owners of one-half of the capital stock 
thereof, defendant corporation used and applied 
the trade-mark ‘‘International’’ to the said prod- 
ucts handled by it and widely and extensively ad- 
vertised and publicized such name in connection 
therewith in the states above enumerated. 


».¢ 

That on or about July 1, 1944, and long prior to 
the execution of the assignment by R. H. Turk to 
plaintiff corporation hereinbefore referred to, for 
a valuable and substantial consideration paid to 
them, the said Turk and wife sold, transferred and 
delivered to defendant Hughes all of the capital 
stock of defendant corporation owned by the said 
Turk and wife, together with anv and all rights and 
assets of any and every nature incident thereto, 
ineluding the right to the use of the trade-mark 
hereinbefore referred to in the states enumerated in 
the next preceding paragraph. That from and after 
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the said sale of the stock of ‘Turk and wife in de- 
fendant corporation, defendant corporation con- 
tinued to own, now owns and has the right to the use 
of said trade-mark ‘‘International’’ as applied to 
electric fences, fence controllers, stock prods, insect 
and flytraps and electric heaters in the states 
enumerated in the next preceding paragraph hereof. 


le 
That under and by virtue of the agreement and 
conduct of the parties and their predecessors in 
business and interest, and by reason of the facts 
herein found, plaintiff corporation and defendant 
corporation each and both own and hold and have 
the right of concurrent use by both of the said 
trade-mark ‘‘International’’ as applied to the prod- 
ucts hereinbefore referred to in the states herein- 
before enumerated. That neither defendant cor- 
poration nor defendant, George N. Hughes, has any 
right of use whatever of said trade-mark as ap- 
plied to said products other than in the states 
enumerated. 
PSE 
That defendants have not unfairly competed with 
plaintiff in any of the particulars referred to in 
plaintiff’s Amended Complaint or otherwise. 


Done in Open Court this 18th day of February, 
1949. 
/s/ CHARLES H. LEAVY, 
U. S&S. District indec: 


From the foregoing Findings of Fact, the Court 
does now make the following 
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Conclusions of Law: 

1. That plaintiff is not entitled to relief in any 
of the respects or particulars referred to in plain- 
tiff’s Amended Complaint or otherwise, and that 
plaintiff’s Amended Complaint and the above-en- 
titled action ought to be dismissed on the merits and 
with prejudice but without costs to either party. 

2. That judgment and decree of the Court ought 
to be entered providing as follows: 

That plaintiff corporation and defendant corpora- 
tion each and both have the right to concurrently 
use the trade-mark ‘‘International’’ as applied to 
electric fences, fence controllers, stock prods, insect 
and fly traps and electric heaters in the States of 
Washington, Oregon, Idaho, California, Utah, Ne- 
vada, Montana, Wyoming, Colorado, Arizona and 
New Mexico. That neither defendant corporation 
nor defendant, George N. Hughes, has the right to 
use said trade-mark as applied to said products ex- 
cept in the states enumerated. 


Done in Open Court this 18th day of February. 
1949, 
/s/ CHARLES H. LEAVY, 
U.S. District Judge. 


Presented by: 


/s/ GEO. H. BOLDT, 
Of Attorneys for Defendants. 
Copy received this 26th day of January, 1949. 
/s/ BURTON W. LYON, JR., 
Of Attorneys for Plaintiff. 


[Endorsed]: Filed Feb. 18, 1949. 
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In the District Court of the United States Western 
District of Washington, Southern Division 


Civil Action No. 1077 


INTERNATIONAL ELECTRIC COMPANY, an 
Ilinois corporation, 
Plannrtaiie 


VS. 


INTERNATIONAL ELECTRIC FENCE CO,, a 
Washington corporation; and GEORGE N. 
HUGHES, 

Defendants. 
DECREE 


This cause coming on regularly for trial in open 
court before the undersigned Judge of the above- 
entitled court, sitting without a jury, on the 13th, 
14th and 17th days of January, 1949, plaintiff ap- 
pearing by its President, R. H. Turk, and by its 
counsel, William A. Snow, of Rummler, Rummler 
& Snow, and Burton W. Lyon, Jr., defendants ap- 
pearing by defendant Hughes personally and as 
President of defendant corporation, and by defend- 
ants’ counsel, George H. Boldt, of Metzger, Blair, 
Gardner & Boldt, and the evidence of the parties 
being submitted together with the argument of 
counsel, and the Court having heard and considered 
the same, and having heretofore made and entered 
herein Findings of Faet and Conclusions of Law 
in writing, 
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Now, ‘Therefore, It Is Hereby Ordered, Adjudged 
and Deereed by the Court as follows: 

1. That Plaintiff’s Amended Complaint and the 
above-entitled action be and the same hereby are 
dismissed on the merits and with prejudice. 

2. That plaintiff corporation is the true and law- 
ful owner of Certificate of Registration No. 424467, 
registered October 8, 1946. 

3. That plaintiff corporation and defendant cor- 
poration each and both have the right to concur- 
rently use the trade-mark ‘‘International’’ as ap- 
pled to electric fences, fence controllers, stock 
prods, insect and fly traps and electric heaters in 
the States of Washington, Oregon, Idaho, Cali- 
fornia, Utah, Nevada, Montana, Wyoming, Colo- 
rado, Arizona and New Mexico. That neither de- 
fendant corporation nor defendant, George N. 
Hughes, has the right to use said trade-mark as ap- 
plied to said products except in the states enumer- 
ated. 

4. That neither party recover judgment for costs 
herein. 


Done in Open Court this 18th day of February, 
1949. 
/s/ CHARLES H. LEAVY, 
U.S. District Judge. 


Presented by: 
/s/ GHO. H. BOLDT, 
Of Attorneys for Defendants. 
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Copy received this 18th day of February, 1949. 
Notice of Presentation Waived. 
/s/ BURTON WW. LYON, dike 
Of Attorneys for Plaintiff. 


[Jindorsed]: Filed Feb. 18, 1949. 


——————s 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice Is Hereby Given that International Elec- 
tric Company, plaintiff above named, hereby ap- 
peals to the Circuit Court of Appeals for the Ninth 
Circuit from the final judgment entered in this 
action on February 18, 1949, except that part where 
it is adjudged that plaintiff corporation is the true 
and Jawful owner of Certificate of Registration No. 
424,467 registered October 8, 1946. 

/3/ WW. AO SNOW, 
Attorney for Plaintiff. 

Copy of the within and foregoing Notice of Ap- 
peal mailed to Messrs. Metzger, Blair, Gardner & 
Boldt, attorneys for defendant, this 17th day of 
March, 1949. 

/s/ HB. BE. REDMAYNE, 
Deputy Clerk. 


Dated March 16, 1949. 
[Endorsed]: Filed March 17, 1949. 
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[ Title of District Court and Cause. ] 


ORDER EXTENDING TIME FOR FILING 
TRANSCRIPT WITH CIRCUIT COURT 
OF APPEALS FOR THE NINTH CIRCUIT 


The matter of the plaintiff’s motion for an order 
extending the time for filing the transcript of trial 
proceedings in the above-entitled action in the Cir- 
euit Court of Appeals for the Ninth Circuit for an 
additional period of fifty days, having come on 
regularly before this Court, and no objections hav- 
ing bee nmade thereto, and the Court being fully 
advised in the premises: 

It Is Hereby Ordered, Adjudged and Decreed, 
That the time for filing the transcript of trial pro- 
ceedings in the above-entitled action in the matter 
of the plaintiff’s appeal to the Circuit Court of Ap- 
peals for the Ninth Circuit, from the judgment ren- 
dered by this Court in the above-entitled action on 
the 18th day of February, 1949, be and the same is 
hereby extended for an additional period of fifty 
days, which said additional period for filing the 
transcript on appeal shall expire on the 16th day of 
June, 1949. 


Done in Open Court, this 22nd day of April, 
1949. 
/s/ CHARLES H. LEAVY, 
Judge of U. 8. District Court. 


Presented by: 
7s/ BURTON W. LYON, Jk., 
Of Attorneys for Plaintiff. 
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Copy reecived and approved this 21st day of 
Apri, 1949. 
METZGER, BLAIR, GARDNER 
& BOLD, 
by /s/ GHORE feo tL 
Attorneys for Defendants. 


[Endorsed]: Filed April 22, 1949. 


[Title of District Court and Cause.] 


ORDER PERMITTING PLAINITED TOs iin 
COST BOND ON Arr Baw 


The matter of the plaintiff’s motion for an order 
authorizing and permitting the plaintiff to file a 
cost bond on plaintiff’s appeal from the judgment 
of the above-entitled Court in the above-entitled ac- 
tion, dated February 18th, 1949, to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit pursuant to the said plaintiff’s Notice of Ap- 
peal filed in the above-entitled Court on March 
18th, 1949, having come on regularly before the 
Court on the 9th day of May, 1949, and the plain- 
tiff’s said appeal from the said judgment of the 
above-entitled Court not yet having been docketed 
with the United States Circuit Court of Appeals 
for the Ninth Cireuit, and no objection having been 
made to the granting of the plaintiff’s motion and 
gvood cause having been shown why plaintiff’s said 
motion should be granted, and the Court being fully 
advised in the premises: 
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It Is Hereby Ordered, Adjudged and Decreed 
That the plaintiff be and it is hereby authorized 
and permitted to file a cost bond on the plaintiff’s 
appeal from the judgment of this Court, dated 
February 18th, 1949, to the Cireuit Court of Ap- 
peals for the Ninth Circuit, pursuant to the plain- 
tiff’s Notice of Appeal filed in the above-entitled 
Court on March 18th, 1949. 

It Is Further Ordered, Adjudged and Decreed, 
That the said Cost Bond be filed within ten days 
from the date of this order. 


Done in Open Court, this 1th day of May, 1949. 
/s/ CHARLES H. LEAVY, 
Judge of the U. 8S. District 
Court. 
Presented by: 
/s/ BURTON W. LYON, JR., 
Of Attorneys for Plaintiff. 


Copy received and approved this 9th day of May, 
1949. 
METZGER, BLAIR, GARDNER 
& BOLDT, 
Attorneys for Defendants. 


[Endorsed]: Filed May 11, 1949. 
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[Title of District Court and Cause. ] 


SDLATEMENT OF POINTS WHICH ARR 
LANT INTENDS TO RELY ON APPEAL 


Appellant, International Klectrie Company, in- 
tends to rely on the following points on its appeal 
to the Cirenit Court of Appeals for the Ninth Cir- 
cuit from the judgment entered in this cause on the 
18th day of February, 1949, to wit: 

(1) The District Court erred in holding and 
finding that Plaintiff was not entitled to relief in 
any of the respects or particulars referred to in 
Plaintiff’s amended complaint or otherwise. and 
that Plaintiff’s amended complaint and the above- 
entitled action ought to be dismissed on the merits 
and with prejudice. 

(2) The Court erred in holding and finding that 
the Defendant corporation has the right to concur- 
rently use the trade-mark ‘International’’ as ap- 
plied to Electric Fence Controllers, Stock Prods, 
Insect and Flight Traps and Electric Heaters in the 
States of Washington, Oregon, Idaho, California, 
Utah, Nevada, Montana, Wyoming, Colorado, Ari- 
zona and New Mexico, with Plaintiff. 

(3) The Court erred in holding and finding that 
the Defendants were not guilty of infringing Plain- 
tiff’s trade-mark ‘‘International,’’ certificate No. 
424,467. 

(4) The Court erred in not allowing Plaintiff 
to establish a prima facie case of unfair competi- 
tion because of the acts alleged mm the amended 
complaint, and therefore, entering the finding that 
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the Defendants have not unfairly competed with 
lariat. 

(5) The Court erred in not sustaining Plain- 
tiff’s amended complaint. 

(6) The Court erred in not granting the relief 
prayed for in the Plaintiff’s amended complaint. 

/s/ W. A. SNOW, 
Attorney for Plaintiff. 
Chicago, Illinois, March 16, 1949. 


Copy of within Statement of Points received this 
ord day of June, 1949. 
METZGER, BLAIR, GARDNER 
& BOLDT, 
Attorneys for Defendants. 


[Endorsed]: Filed June 6, 1949. 


[Title of District Court and Cause. ] 


STIPULATION OF PARTIES AS TO MAT- 
TERS TO BE INCLUDED IN RECORD ON 
APPEAL 


It Is Hereby Stipulated, by and between Inter- 
national Klectric Company, an [linois Corporation, 
Plaintiff, by and through its attorneys, Rummler, 
Rummler & Snow and Burton W. Lyon, Jr., and 
International Electric Fence Co., a Washington 
Corporation, and George N. Hughes, defendants, 
by and through their attorneys, Metzger, Blair, 
Gardner & Boldt, that the entire record of the above- 
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entitled cause, including all trial procecdings, testi- 
mony of witnesses and exhibits offered and 
introduced in evidenee, shall be included in and 
constitute the record on appeal. 
RUMMLER, RUMMLER, & 
SNOW, 
/s/ BURTON We. ILYOR, Jick 
Attorneys for Plaintiff. 
METZGER, BLAIR, GARDNER 
& BOLDT, 
/s/f GEO. HY BOLD 
Attorneys for Defendants. 


[Endorsed]: Filed June 6, 1949. 


In the District Court of the United States for the 
Western District of Washington, Southern Division 


Civil Action—Number 1077 


INTERNATIONAL ELECTRIC COMPANY, an 
Illinois Corporation, 
Plaintiff, 
Vs. 


INTERNATIONAL ELECTRIC FENCE COM- 
PANY, a Washington Corporation; and 
GEORGE N. HUGHES, 

Defendants. 
Transcript of Trial Proceedings had in the above- 
entitled and numbered cause, in the above-entitled 

court at Tacoma, Washington, commencing at 10:00 


} 


International Elec. ence Co., ete. ok 


o’clock, a.m., the 13th day of January, 1949, before 
the Honorable Charles H. Leavy, United States Dis- 
trict Judge. [*1] 


Appearances: 
William A. Snow, Esq., of Rummler, Rummler 
and Snow, 7 South Dearborn Street, Chi- 
cago, Illinois; and 


Burton W. Lyon, Jr., Esq., 507 Puget Sound 
Bank Building, 'l’'acoma, Washington, ap- 
peared on behalf of the Plaintiff, Interna- 
tional Electric Company, an Illinois Cor- 
poration. 


George H. Boldt, Hsq., and 


John W. Blair, Esq., of Metzgar, Blair, Gard- 
ner and Boldt, 523 Tacoma Building, Ta- 
coma, Washington, appeared on behalf of 
the International Electric Fence Company, 
a Washington Corporation, and George N. 
Hughes, Defendants. 


Appearances having been noted, the following 
proceedings were had, to-wit: [2] 


PROCEEDINGS 


The Court: If there are no ex parte matters we 
will take up the call of the Calendar. 

Docket 1077, International Electric Company, an 
Illinois Corporation, vs. International Electric 
Fence Company, a Washington Corporation, and 
George N. Hughes, for trial. 


* Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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Mr. Lyon: We are ready, your Honor. At this 
time I would like to present Ma. William A. Snow 
and move his admission for practice for the trial 
of this case. M1. Snow has been admitted to prac- 
tice before the Supreme Court of Dlinois and be- 
fore the District Court of Illinois, and I move his 
admission. 

The Court: Mr. Snow will be admitted at this 
time. 

Mr. Snow: Thank you, your Honor. And may I, 
at this time, express my appreciation for the fine 
manner in which you were able to handle this when 
I was so far away and other counsel were present. 

The Court: Possibly due to Mr. Snow’s great 
distance from the Court a pre-trial conference was 
impossible. However, J have gone through the 
Pleadings quite fully and think I have a clear idea 
of what the situation is. The copyright involved, 
or the trade name, is one issued in 1947, was it? [3] 

Mr. Boldt: 1946. 

Mr. Snow: October, 1946. 

The Court: The whole Act was amended in 1946 
and became effective in 1947 by Congress. Can the 
parties agree whether the Act as now written ap- 
ples or whether the Act as it was formerly written 
is the one that applies. 

Mr. Snow: Your Honor, if I may clarify Tig 
shghtly. This registration is granted under the Act 
of 1905 and is still in foree and effect. The Plaintiff 
Corporation has filed a new application in accord- 
ance with the Federal Statute to bring this trade 
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mark under the new trade mark act of 1946, but 
at the present time that mark has not been issued 
under a 1946 registration. In fact, that mark is 
involved in several proceedings instituted by the 
Defendant and that is one reason why it is not is- 
sued. But, so far as I am concerned, it is immaterial 
whether you try the case under the Act of 1905 or 
under the Act of 1946. 

Mr. Boldt: Well, I think counsel’s statement co- 
ineides with mine to a great extent. I think there 
is no question but that it was issued under the Act 
of 1905 and in order to come under the new Act, if 
we may refer to the act that went into effect last 
year as the New Act, I think the Act itself describes 
certain procedures in order to place former marks 
under the new Act and I think the [4] Plaintiff has 
undertaken steps along that line but that they have 
never been completed due to the fact that my client 
is contesting it. So that, for the purpose of this 
ease, I think we must treat the mark as one under 
the 1905 Act. That would be my impression of it. 
However, unless there is something that I haven’t 
seen in the situation, I don’t think really, as far as 
this case is concerned, there is any difference. 

The Court: I don’t think there is any difference 
in the right of a party who would acquire right. 

Mr. Snow: I agree entirely with Mr. Boldt. 

The Court: Yes. Then the other question of the 
affirmative defense is res adjudicata. There has 
been a brief submitted to the Court and I have gone 
into it and examined it quite fully. There has been 
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no brief by the Plaintiff in that regard so I didn’t 
have the benefit of the Plaintiff's views. However, 
after an analysis of the limited pleadings that have 
been supplied here concerning the case tried in the 
State Court, I think I have arrived at some pretty 
definite conclusions as to whether the application 
for res adjudicata apples here. 

Mr. Boldt: I don’t like to interrupt but before 
you pass on that may I make this observation that 
what I had in mind was presenting that matter at a 
pre-trial here, at which time I would put in the 
record certain additional [5] material which should 
be before the Court in considering that issue. 

We have no dispute between us about the authen- 
ticity of the material I propose to introduce and 
my though was that we could treat the opening of 
this matter as in the nature of a pre-trial proceed- 
ing and permit me to put in my material. I think 
before your Honor commences you should have that 
material before you. That is my impression at this 
time. 

Mr. Snow: If I may make an observation. I 
wouldn’t want to concede that I was dilatory in this 
matter. On Tuesday I arrived here and at that time 
was handed a brief and I spent Tuesday and Wed- 
nesday running down his decisions to check on them 
and I had no opportunity to prepare a brief to sub- 
mit to your Honor, but I did find some eases that I 
think are controlling in this matter and he has 
knowledge of those and I submitted those to him 
and any citations I use he will have had knowledge 
of them. 


International Hlec. Fence Co., etc. 35 


The Court: I was about to state that I am satis- 
fied, from the authorities submitted and the exami- 
nation made, that when a State Court does pass upon 
issues later involved in a contraverted case in led- 
eral Court, the knowledge as to what constitutes 
res adjudicata, as fixed by the State applies; so that 
we pass over that hurriedly [6] in the first instance. 

And then we come to just what that controversy 
eovered and what this one does. 

Tam going to permit you, Mr. Boldt, for the pur- 
pose of the record to offer such additional evidence 
as you wish, somewhat in the nature now of a pre- 
trial conference, in support of your contentions. 

Mr. Boldt: Yes. I imagine that we could have 
it agreed that this is now presented in the nature of 
a pre-trial but that it also may be considered in the 
record for all purposes in the case. Is that agree- 
able to you, Mr. Snow? We will avoid a renumber- 
ing, and so on. Is that satisfactory ? 

Mr. Snow: Absolutely satisfactory, with one 
exception, in addition he is furnishing an exact copy 
of the Judge’s findings in the first instance and IL 
would like to add to that matters that were not 
included in the judgment that belongs in there be- 
cause they relate to objects attempted to be admitted 
in that proceeding and would have a definite bear- 
ing on the matter in Clark County and here. 

The Court: I think so. 

Mr. Boldt: We are starting in excellent style 
because I was going to suggest that if Mr. Snow had 
anything additional that he thought should be in 


36 International Electric Co. vs. 


the record I would [7] give him an opportunity 
and he could present what evidence 

The Court: My purpose is that if this is a good 
defense, it would be the end of the litigation. 

Mr. Snow: Yes, your Honor. 

The Court: And if it isn’t, we will continue with 


the other issues. 

Mr. Boldt: We seem to agree on that too. 

Mr. Snow: No arguments. 

The Court: Very well. 

Mr. Boldt: The first thing I would hke to have 
the record show is that the Plaintiff corporation in 
the instant case, namely International Electric Com- 
pany, an illinois corporation, is the successor to the 
International Electric Fence Company, an Illinois 
corporation, named as party plaintiff in the Clark 
County case. That will be admitted, will it? 

Mr. Snow: Yes. 

Mr. Boldt: The only difference between the two 
being that the word ‘‘Fence’’ was deleted from the 
title of the Illinois corporation, I believe, in Sep- 
tember of 1946? 

Mr. Snow: July or August of 1946. 

Mr. Boldt: Yes, July or August, of 1946, or 
somewhere in that vicinity of 1946. [8] 

I would also like the record to show that Mr. 
R. H. Turk, that is, Richard H. Turk, who is named 
as party plaintiff in the Clark County case is the 
same Richard H. Turk wn the instant case as as- 
signor of the plaintiff corporation. 

Mr. Snow: Correct. 
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Mr. Boldt: And, further, that Mr. Turk and his 
wife, his wife having been named party plaintiff in 
the Clark County case, are the principle stockhold- 
ers in the Illinois corporation. 

Myr. Snow: If you will qualify that, Mr. Boldt, 
by saying they are principles but not the sole stock- 
holders. 

Mr. Boldt: I didn’t use the word ‘‘sole.”’ I used 
the word ‘‘principle.’’ 
exact percentage ? 

Mr. Snow: It isn’t necessary. 

Mr. Boldt: I think they own ninety-odd per 
cent of the Illinois corporation. 


Do you want to give us the 


Mr. Snow: ‘There is a discrepancy. I won’t say 
one way or the other. There is one statement made 
in Clark County case and one by Mr. Turk in the 
discovery deposition. 

Mr. Boldt: Whatever he says now 

Mr. Snow: It is over ninety per cent. [9] 

Mr. Boldt: It is over ninety per cent. That is 
satisfactory for my purposes. 

Now 

The Court: That will be considered a stipula- 
tion? 


Mr. Snow: That is right, your Honor. 

Mr. Boldt: I neglected to have you indicate your 
approval. 

Now, the next thing: At the taking of Mr. Turk’s 
oral examination it appeared that the Plaintiff cor- 
poration was in the control, or under the control, 
of some sort of creditors committee, or something 
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of that kind. Could you make a statement on that 
so that we will know what the facts about that are? 

Mr. Snow: I don’t know what bearing it has. It 
has no bearing, your Honor. The Plaintiff corpora- 
tion is operating under Chapter 11 of the Bank- 
ruptcy Laws of the United States and the United 
States District Court in Chicago granted permission 
to the Corporation to employ me as attorney to 
prosecute this litigation so that their right to pur- 
sue this litigation is fixed by the District Court of 
Chicago. 

Mr. Boldt: There is, then, a formal court order 
authorizing maintainance of this action? 

Mr. Snow: Correct. [10] 

Mr. Boldt: I am glad to accept that statement. 

Mr. Snow: Further, for the information of your 
Honor, this is not an involuntary petition of bank- 
ruptey, that was filed. It was a voluntary petition 
filed in order to protect the creditors and the Chi- 
cago Creditmen’s Association of Chicago were ap- 
pointed trustee and they in turn appointed Mr. 
Turk, the President of the Corporation, to assume 
full control and have all the powers that he had 
even prior to the filing of this proceeding so that 
they are operating substantially the same today as 
they were before. The proceedings were filed in 
order to protect the creditors. 

Mr. Boldt: Thank you, Mir Snow, 

The point I had in mind was that I wanted to be 
certain that we had a proper party to maintain the 
action and that the adjudication your Honor makes 
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will be binding upon everybody. Now there is no 
question of the authority of Mr. Turk and the II- 
linois corporation; and the creditor’s committee con- 
cur in authorizing the maintainance of this action. 

Mr. Snow: I am sorry I can’t quite agree. I 
don’t know whether the creditor’s committee would 
be bound by it or not. I have made the statement 
that, acting under Chapter 11 of the Bankruptcy 
Laws, the Court has given me permission to pursue 
these proceedings. [11] 

Mr. Boldt: That satisfies me. 

Mr. Snow: I don’t know whether they would be 
bound or not. As a matter of fact, your Honor, I 
think we can cut this short. The proceedings under 
Chapter 11 will probably be dismissed before the 
15th of next month since the company is out of 
trouble now and will be back on their feet and any 
decision here would be binding, Mr. Boldt. 

Mr. Boldt: Thank you. 

Another thing: The deposition of Mr. Bernard 
Soper and the pre-trial oral examination of Mr. 
Richard H. Turk were taken and the transcript of 
that testimony, in both instances, has been filed in 
this cause. At a pre-trial hearing it would be appro- 
priate to have that testimony, or any part thereof 
pertinent, and objections made, a part of the record, 
and J now desire to have the Soper testimony and 
the Turk testimony, and any parts that the Court 
may find relevant and pertinent to the issues, made 
a part of the record. 

The Court: Was Mr. Soper’s testimony taken 
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on the theory that he would not be able to be 
present? 

Myr. Snow: That is right, your Honor. 

The Court: And to be used in the trial? 

Mr. Snow: As a deposition on behalf of the 
Plaintiff in the trial, and the exhibits attached. 

The Court: The deposition may be read in and 
adimitted [12] as an exhibit. 

Mr. Snow: Thani you. 

Mr. Boldt: The purpose I had in mind is that 
I wanted the record to show that any or all parts 
of the Soper deposition, or the transcript of the 
testimony of Mr. Turk, that might be found rele- 
vant or material in the opinion of the Court to the 
issues that we want to present now may be con- 
sidered a part of the record. 

Mr. Snow: Yes. Yes. 

Mir’ Boldt; Pine 

Mr. Snow: ‘That includes the exhibits attached 
10) Ne 

Mr. Boldt: Yes, any or all parts of the deposi- 
tion or testimony. 

Mr. Snow: One moment, Mr. Boldt. It is here 
somewhere. We can find it later. The witness Soper 
agreed to furnish the original signed copy of the 
partnership agreement that he referred to in his 
testimony. If your Honor read it, you will recall 
that that statement was made. 

The Court: Yes. 

Mr. Snow: And up to last Friday we did @iot 
receive it and we have sent him wires and letters 
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attempting to find out where it is and why it wasn’t 
sent and we have not been able to raise him on 
that matter. Unfortunately, [13] because of the fact 
he was going to transmit the original, the court re- 
porter, in taking that testimony, did not include the 
document that he testified was a copy of the partner- 
ship agreement and if counsel for the Defendant 
has no objection, I would like to have the record 
show that that is a part of that deposition and in- 
eluded as Plaintiff’s Exhibit 1. 

The Court: The record may so indicate. 

Mr. Boldt: There will be no difficulty on that. 
‘We will so stipulate. We would not agree that it is 
admissible or relevant, but we agree that it may be 
considered as an exhibit if found by the court to 
be relevant or admissible. 

Why don’t you make that a part of the deposi- 
tion so that we won’t get mixed up. 

Mr. Snow: Do you have any objection, your 
Honor ? 

The Court: No. 

Mr. Snow: It was identified as Exhibit 1 by the 
Pe MOnuer 

The Court: Here it will be marked as Defend- 
ant’s Exhibit A-1. 

Mr. Boldt: It probably should be Plaintiff’s A-1 
because it was taken at the instance of the Plain- 
tiffs. 

The Court: Then it will be a straight number. 

Mr. Snow: Pardon me, will you make that 
Plaintiff’s Exhibit? [14] 
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The Court: The Plaintiff uses figures and the 
Defendant the A’s. 

Mr. Snow: ‘There were three exhibits marks 
Plaintiff's exhibits 1, 2 and 3 and if we have this 
as “‘1’’ it will be confusing. 

The Court: You will have to renumber as you 
take them from your pleadings. 

Mr. Snow: Thank you. 

The Clerk: Plaintiff’s Exhibit 1 marked for 
identification. 

(Document referred to marked Plaintiff’s 
Exlnbit Number 1 for identification.) 


Mr. Boldt: Now the next matter is: I have here 
the judgment roll in the Clark County Cause Num- 
ber 22532. It is designated on the face of it as 
“Transcript of Certain Pleadings.”’ It is an au- 
thenticated copy of the judgment roll in the Clark 
County case and I would like to have that made a 
part of the record. What exhibit number will that 
be? 

The Clerk: Defendant’s Exhibit A-1. 

Mr. Boldt: This is Defendant’s Exhibit A-1? 
The document just referred to is Defendant’s Ex- 
hibit A-1? 

The Clerk: Yes: 

(Document referred to marked [15] Defend- 
ant’s Exhibit Number A-1 for identification.) 


Mr. Boldt: And we want that made a part of 
the record. 

And also I have the next document marked by 
the Clerk as Defendant’s A-2. 
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The Clerk: Defendant’s A-2 marked. 
(Document referred to marked Defendant’s 
Exhibit Number A-2 for identification. ) 


Mr. Boldt: It might have been made a part of 
the judgment roll but it is now offered as a sepa- 
rate document. It consists of the transcript of 
the Trial Court’s recommendations in ruling on the 
Clark County case. It is designated as ‘‘Findings”’ 
but, of course, would not technically be findings 
under the State Court practice; but what it is will 
appear from a reading of it. It is the reeommenda- 
tions of the Trial Court in disposing of the Clark 
County case and we would lke that made a part of 
the record. 

Mr. Snow: I thought you were going to have, 
as the judgment roll under Exhibit 1-A, 

Mr. Boldt: A-1. 

Mr. Snow: A-1, to include that document as 
well as this document which is an excerpt that was 
not included in this transcript. [16] 

Mr. Boldt: No; I am coming to that next. 

Mr. Snow: This is in addition to this? 

Mr. Boldt: That is right. A-2 is now part of 
the record, Counsel ? 

Mr. Snow: I think so. 

Mr. Boldt: Now, the next item is a transeript 
of portions of the testimony of Mr. R. H. Turk, 
taken and given in the trial of the Clark County 
case. The transcript is certified by the court re- 
porter and, as I understand it, counsel agrees and 
stipulates that this is a correct transcript of the 
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testimony that Mr. Turk gave insofar as it appears 
to be covered in the transcript. Is that correct? 
Mr. Snow: That is tight. 
The Clerk: <A-3 marked. 
(Document referred to marked Defendant’s 
Exhibit Number A-3 for identification.) 


The Court: It will be admitted. 
(Defendant’s Exhibit A-3 received in evi- 
dence.) 


Mr. Boldt: Now, the next item is one that Mr. 
Snow has just handed me and will be marked A-4. 
The Clerk: A-4 marked. 
(Document referred to marked Defendant's 
Exhibit Number A-4 for identification.) [17] 


Mr. Boldt: Which consists of additional mate- 
rial appearing during the examination of Mh. R. H. 
Turk during the trial of the Clark County ease, 
and other witnesses that My. Snow desires to have 
made a part of the record and to which we agree 
may be made a part of the record. 

Mr. Snow: Yes. 

The Court: It hkewise will be admitted. 

(Defendant’s Exhibit Number A-4 received 
in evidence. ) 


Mr. Boldt: IJ think that includes all the items 
I desire to have made a part of the record at this 
time. Do you have need for anything further at 
this time, Mr. Snow? 

Mr. Snow: WNo. 
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Mr. Boldt: Then with your Honor’s leave, I 
would like to present our facts. 

The Court: I would want you to be as brief as 
you can. I have not had an opportunity to read 
these exhibits but I don’t want to spend the whole 
day upon this aspect. 

Mr. Boldt: I will try. 

The Court: I would like you to confine your 
arguments, because it seems that the same parties 
were involved in the litigation in the State Court 
at Vancouver, [18] to that proposition. The point 
I want to be enlightened upon is that the issues were 
identical issues. 

Mr. Boldt: Yes. I think that that is the only 
question. 

The Court: Insofar as it has been submitted to 
me, it indicates that one of the major issues there 
was one of contract rights and breach of contract. 

Mr. Boldt: That is right. I think we ean all 
agree and shorten it down very quickly to this: 
counsel will agree that the patries—that there is 
no question as to their being identical parties ? 

Mr. Snow: No question. 

Mr. Boldt: And you agree also that the adju- 
dication in the Clark County case was a final ad- 
judication on the merits of such issues as properly 
within that case? 

Mr. Snow: Yes. Yes. 

Mr. Boldt: And you also agree that the Clark 
County Court had jurisdiction on such matters of 
the action that was before it as well as the juris- 
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diction of an adjudication of the right to the use of 
this trade name as between those parties? 

Mr Snow: No; I do not. 

Mr. Boldt: All right. That is one question that 
we differ on. 

And then the only other issue, as far as I know, 
is whether or not the issue adjudicated in the Clark 
County case would be an issue: that would be pres- 
ent in the present case. Identity of issues, in other 
words. 

Mr. Snow: If you will state it this way, Mr. 
Boldt. If the Court will find that the subject mat- 
ter in the Clark County case and the subject mat- 
ter before the Court in the present proceedings is 
the same, or of a tenor that could have been decided 
if such was the case, then everything else is agreed 
to except this one point of subject matter. 

Mr. Boldt: Now I want to be sure that I under- 
stand you. The only point you raise in opposition 
to our contention of res adjudicata is that the issues 
now before the Court in the pending case were 
not within the issues adjudicated in the Clark 
County case; is that correct? 

Mr. Snow: By that you mean they were not 
brought up in the Clark County case. They were 
not a part of the record of the Clark County case? 

Mr. Boldt: I am making is as broad as I ean. 

Mr. Snow: I think rather than take this time of 
the Court, if you will limit your argument to the 
saine line that I am going to limit mine, we can fur- 
nish this in a short period and that is if you limit 
it to the question of such matters. 


Ne a ee 
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Mr. Boldt: I suggest this. Perhaps you better 
make your statement and let me reply. That might 
be helpful because I don’t want to cover points 
that you conceed. 

Mr. Snow: You won’t. If you do, I will stop 
you. 

Mr. Boldt: All right. 

Now, your Honor, the thing that questions me is 
that Mr. Snow suggests that he raises some ques- 
tion about the jurisdiction of the Clark County 
Court to adjudicate the right or use of trade mark, 
or trade name, as between these parties. I cover 
that, and I don’t think there is any question at 
all, or contrary authority, to the proposition that 
the State Court had coneurrent jurisdiction with 
the Federal Court in determining the right or use 
of trade name. 

Is your Honor in doubt about that issue? 

The Court: No, I am not in doubt on that issue; 
but I am about whether or not it was an issue in- 
volved in the ease. 

Mr. Boldt: I understand that. I will not talk 
about the jurisdiction then, because your Honor 
presently views it as I do, and if Mr. Snow has 
anything to the contrary, I can reply to that. 

Now, as to the identity of subject matter. There 
is just a sentence or two that summarizes the whole 
picture. It is from American Jurisprudence, and 
T think I ean read it in four or five sentences. 

Mr. Snow: What section? [21] 

Mr. Boldt: Section 178. 
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The Court: What volume? 

Mr. Boldt: Thirty. American Jurisprudence. 
Section 178, page 920 and following pages. 

“Tt is a fundamental principle of jurisprudence 
that material facts or questions which were in is- 
sue in a former action, and were there admitted or 
judicially determmed, are conclusively settled by 
a judgment rendered therein, and that such facts 
or questions become res adjudicata and may not 
again be litigated in a subsequent action between 
the same parties or their privies, regardless of the 
form the issue may take in the subsequent action, 
whether the subsequent action involves the same or 
a different form of proceeding, or whether the sec- 
ond action is upon the same or a different cause of 
action, subject matter, claim, or demand, as the 
earlier action. In such cases, it is also immaterial 
that the two actions are based on different grounds, 
or tried on different theories, or instituted for dif- 
ferent purposes, and seek different relief.’’ 

Section 179: ‘The phase of the doctrine of res 
adjudicata precluding subsequent litigation of the 
same cause of action is much broader in its appli- 
eation than a determination of the questions in- 
volved in the prior action; the conclusiveness of 
the judgment in such case extends not only to mat- 
ters actually determined, but also to other [22] 
matters which could properly have been determined 
in the prior action. his rule applies to every 
question falling within the purview of the orig- 
inal action, in respect to matters of both claim and 
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defense, which could have been presented by the 
exercise of due diligence.’’ 

Section 180: ‘‘The rule granting conclusiveness 
to a judgment in regard to issues of fact which 
could properly have been determined in the action 
is limited to cases involving the same cause of 
action. Where a second action is upon a different 
claim, demand, or cause of action, the established 
rule is that the judgment in the first action oper- 
ates as an estoppel only as to the points or ques- 
tions actually litigated and determined, and not as 
to matters not litigated in the former action, even 
though such matters might properly have been de- 
termined the rein. 

Accordingly, before the doctrine of res judicata 
is applied in such cases, it should appear that the 
precise question involved in the subsequent action 
was determined in the former action. 

These rules prevail whether the judgment is used 
in pleadings as a technical estoppel, or is relied on 
by way of evidence as conclusive per se.’’ [23] 

Now, from all that, if your Honor please, you get 
this proposition that where the cause of action in 
the prior—in the first case—is the same as in the 
second ease, then the judgment precludes—ineludes 
—not only the matters that were actually decided 
by the court in the previous case but all that might 
have been decided. 

In other words, to illustrate, in an action for di- 
voree the plaintiff alleged cruelty, and incompati- 
bility, if that were a ground, and there was an adju- 
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dication of that issue against the plaintiff, and the 
plaintiff then commenced another action on some 
other grounds; now, in such an instance, because 
it is the same cause of action, namely an action in 
divorce in the marital relationship, why, the first 
judgment would be preclusive of the second one, 
even though no mention was made in the first action 
of the ground asserted in the second action. 

Now, such is the situation where we have iden- 
tity in cause of action. Now, in the other instance, 
we have a situation where there is not identity of 
cause of action, where in the one case we will say 
it was a suit for divorcee and in the next instance 
it was a suit of a property settlement between hus- 
band and wife. It is the same type of illustration. 
Now, in such a situation, there being no identity of 
cause of action, it being related to something en- 
tirely different, perhaps anything unrelated to their 
marital status in that case, the only issues that 
would be determined in the first instance, and the 
only ones which would be precluded in the sec- 
ond, would be those actually inherent and deter- 
mined in the first action. 

Now, I think we all agree up to this point in my 
presentation of that matter. Now, in the instant 
case it is our contention that the cause of action 
is identical and also, if it be said otherwise, that in 
any case the identical fact shown upon which the 
action must hinge, was decided adversely to the 
plaintiff in the Clark County case. 

The Court: Mr. Boldt, the action in the Clark 
County case was an action at law, was it not? 
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Mr. Boldt: No. It was an equity action. 

The Court: Tried to a jury? 

Mr. Snow: Tried before Judge Cushman. 

Mr. Boldt: There was no jury. 

Mr. Snow: It was an equity case. 

The Court: Very well. 

Mr. Boldt: It was an equity case. I am going 
to get to that. 

The Court: I don’t want you to spend too much 
time on this. 

Mr. Boldt: No. 

The Court: Half the day will be gone and we 
will not be to the merits of this case. [25] 

Mr. Boldt: The test of determining whether the 
cause of action is identical, which has been enun- 
ciated by our own Washington Court, and stated 
in Section 174, is, to get right down to it, if the 
same facts or evidence would sustain both the two 
actions, the judgment in the former is a bar to the 
second action. 

In other words, if the same evidence would sup- 
port the one case, and is the same, then there is an 
identity of cause of action, regardless of whether in 
the one you pray for this or that in the other. 
What you pray for has nothing to do with it; and if 
the allegations and issues could be supported by 
identically the same evidence in the second, then 
there is deemed to be an identity of cause of ac- 
tion. 

Now, getting to the question that you asked. In 
the Clark County case, among other things it was 
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alleged basically that Turk and Hughes had made 
a deal for the purchase by Hughes of the stock of 
Turk in the Washington corporation, which is now 
Defendant in this action. In his complaint, his 
second amended ecomplaint—and in the first one, 
too, but the second one is the one we are controlled 
by—in the second one, is alleged the transaction by 
which Hughes controlled the stock, that the con- 
tract was violated by Hughes and for that reason 
Turk sought a revision; they sought an adjudi- 
cation that IIughes had breached the contract, [26] 
and that by reason thereof they were entitled to a 
recision of the transaction whereby Hughes acquired 
the stock. It is a very long, rambling complaint, but 
in paragraph one it is alleged, by the addenda at- 
tached to it, that it was further agreed between the 
parties that Hughes and wife were to purchase and 
merchandise for the plaintiff. and sell such mer- 
chandise, under plaintiff’s trade name, Interna- 
tional Electric Fence, in Oregon and Washington, 
and so on. In paragraph three it was alleged that 
sometime prior to October 9, 1941, being the date 
of incorporation of the defendant corporation, 
Hughes, who ,had been a former employee of the 
plaintiff’s, that at the time of the sale of the Inter- 
national Electric Fence Company, had sales rights 
only in Oregon and Washington. In paragraph 
five, among other things, that as a part of the con- 
sideration International Electric tence Company, 
Tne., a Washington corporation, was to be dissolved 
and disincorporated by Hughes and limited to sales 
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of International Electric Fence units and that 
Hughes was to cease transacting business under the 
name of International Electric Mence Company, 
Incorporated. Now, in paragraph six, they were— 
yes—they were to purchase their merchandise from 
International Electric Fence Company, owned and 
yes—they were to purchase their merchandise from 
chandise in Oregon and Washington and not in 
any other territoy of the United States. Now, [27] 
in paragraph seven, and here is the particular one, 
it is alleged that the defendants breached agree- 
ment entered into in the following particulars, to 
wit: one, that they failed to disincorporate the 
International Electric Fence Company, Ine, a 
Washington corporation. ‘T'wo, that they failed to 
deliver. Three, that the defendants failed to pur- 
chase merchandise from the plaintiff and instead 
purchased merchandise from electric service sys- 
tems and further sold such merchandise under 
plaintiff’s trade name, and; four, that they failed 
to confine their activities to Washington and Ore- 
gon. Five, that the defendants registered their cor- 
porate trade name which was an extension of their 
activities in failing to disincorporate. Six, that the 
plaintiffs circulated to defendant’s customers in 
Oregon and Washington claiming that they were 
the original electric fence company and that the 
plaintiffs were imposters. Paragraph eight, among 
other things, they also knew at that time that it 
was Turk’s intention to register the name of Inter- 
national Electric Fence Company. That this was 


54 International Hlectric Co. vs. 


discussed by them and that they deceived the plain- 
tiff until they made arrangements to secure similar 
merchandise which the defendant had manufactured 
for them by electric service svstems which were sold 
by defendant under name of International Electric 
Fenee Company, in violation of the agreement with 
plaintiff; that the defendants have advertised [28] 
their business under the name of International 
Electrie Fence Company. 

Now, those were the allegations of the Complaint. 
It is perfectly plain that within the allegations of 
the Complaint the use of the name ‘‘International’’ 
by the Defendant was then is issue before the Court. 

Now, in the proof that was given in support of 
it, as will be shown here, Turk testified in econ- 
siderable detail concerning his claim, or assertion, 
about what that contract. and agreement was, and 
that Hughes was required to discontinue the use 
of the name and that he had registered the name in 
the United States Patent Office and that he was the 
owner and holder of it, and so on. 

Clearly, the issue was within the pleadings. 

Now, actually, what the thing boiled down to 
is this. In the Clark County case Turk claimed a 
breach of contract for several reasons, three of 
which were—and actually the basie one of them all 
was—the use by the Defendant of the name ‘‘Inter- 
national,’ both for the name of their company and 
for the name of their product. That was the basie 
issue that Turk took into court, that Plaintiffs 
took into Court in the Clark County proceedings. 
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The fact that they may have persuaded the Court in 
their views, we are not concerned with that. Now, 
the use of the name was actually mentioned by the 
Court in disposing of that case. [29] For, in the 
record now before your Honor, Judge Cushing, 
among other things, said—he was discussing the 
evidence—turning to page four, or perhaps, we 
better start with page three—on page three, about 
ten lines down, there is a sentence of the Cour't’s re- 
marks in which he says, ‘‘ Now it is true, counsel for 
the plaintiff has something in mind that they are 
trying to put it over to the Court. The court 
feels at that time’’—the time when Turk sold his 
stock—‘‘Mr. T'urk had something in mind.’”’ That 
same matter is referred to on the next page, page 
four, where the court says, about ten or twelve 
lines down, ‘‘T'he only reason given here at the 
trial, and that is what the Court must be governed 
by, was because Mr. Hughes stated he would disin- 
corporate to save these corporation taxes. He 
thought it was to his best interest to disincorpo- 
rate. Nothing was said by Mr. Turk at that ‘time 
if My. Hughes disincorporated he could no longer 
use the name. I am sure that is what counsel had 
in mind all during thé trial and Mr. Turk had in 
mind all during the trial. The court cannot go 
by that. The court must go by what was said. What 
was agreed on.’’ And then the court goes on to 
talk about the dealers and says, ‘‘It was made plain 
by counsel and Mr. Turk that what was agreed was 
Mr. Turk was limiting Mr. Hughes so far as the 
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sale of International Fence Company products were 
concerned to the States of Oregon and Washington, 
excluding certain counties therein.’? And then he 
winds up and says at the end of page five: ‘‘So, the 
court feels then that if there was a breach of con- 
tract, and the court does feel there was a breach 
of contract, the breach occurred on the part of Mr. 
Turk. He refused to sell merchandise to Mr. 
Tughes, that is, unless Mr. Hughes agreed to do 
something other than he agreed to do on July 1, 
1944.’ ‘“‘Counsel for the defendants asked Mr. Turk 
whether or not there was any agreement as to the 
length of time the buying and selling would run and 
Mr. Turk said there was no agreement as to length 
of tume.”’ ‘‘Clearly, any such agreement would be 
void as part of an agreement in restraint of trade.’’ 

Down at the bottom of the page: 

‘The evidence clearly shows Mr. Hughes did not 
sell outside of the territory he was limited to until 
after Mr. ‘Turk refused to sell him any more mer- 
chandise. 

“The court feels that after he notified Mr. Hughes 
that his agency or dealership was cancelled that he 
would make arrangements to give the territory to 
somebody else, the court feels’then that Mr. Hughes 
was justified in stating as he did im Plaintiff’s Iux- 
hibit 27 that he would thence forward buy at the 
best price wherever he could, and, it seems it would 
follow he would sell at the best price or wherever’ 
he could. 

‘‘Most assuredly Mr. Hughes could not abide by 
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the agreement and pay the one-third more on the 
price or [81] fifty per cent of the list price unless 
Mr. Turk would furnish the merchandise. 

“Therefore, the court feels in that respect the 
breach arose on the part of Mr. Turk rather than 
Mr. Hughes.”’ 

If I can summarize the basic issue in the Clark 
County case: 

It was an alleged breach of agreement because of 
the alleged violation by Hughes of the corporate 
name and the use of the word ‘‘international’’ on 
the product. 

On that basic issue, the court held against Mr. 
Turk and held against the plaintiff, and that is the 
identical issue your Honor will spend a couple of 
days listening to here. 

The Court: I don’t know if I will spend a cou- 
ple of days listening to it. 

Mr. Boldt: If our position is overruled, that is 
what will happen, because you will have to deter- 
mine ‘vhether or not there was an agreement by 
Hughes and Turk as concerned that name, and that 
will involve identically the same testimony. 

Turk will get on—and he started in the same po- 
sition in the deposition to tell the same story as he 
did in Clark County about supposed and alleged 
agreements with Mr. Hughes. [8la] 

That issue is a little bit difficult to see, but that 
is exactly what it is. 

In the present case, the whole issue, aside from 
res judicata, will be who, between these two peo- 
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ple, had the superior right, or what were the nature 
of the rights, of the use of that name as between 
them. 

That is the issue in this case and the only issue 
and that was the very issue that the Clark County 
ease was decided on. 

The Court: Mr. Boldt, I am going to havette 
strike from this affirmative matter in vour answer 
the issue of res judicata and I am not going to elabo- 
rate to any great extent upon it. 

But, after hstening to your argument, and glane- 
ing through the oral pronouncement eventually 
made by the court at the conclusion of the plain- 
tiff’s case, and particularly the formal order of dis- 
missal which became a final judgment in that ease, 
the issue now before the court as to who is entitled, 
as a matter of right, to use the trade name only 
was an incident in the litigation. 

It wasn’t an issue that probably could be made 
the basis of a decision in that case. 

That merely arose incidentally because that was 
an action for recision of contract, an alleged [32] 
breach and an action in equity, and was not deter- 
minable of the issue made here and was not brought 
clearly into the case. I am conscious of the fact 
that the eases are legion on the subject of res judi- 
cata and they shade off greatly and the Supreme 
Court of this State has laid down what the elements 
are, so far as the State is concerned, and those ele- 
ments are essential, of course, and binding upon 
this Court, and they must be four in number, and 
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I take it that there is one of them that is suffi- 
ciently lacking that it would doubtless be error on 
my part to hold that there was a determination 
made, or that there could well have been a deter- 
mination made, on the question of who is entitled to 
this trade name. I would be, perhaps, a little in- 
fluenced by the testimony by this witness, Soper. 
He indicates that that was his trade name and I 
don’t know whether he gave it to anybody or 
whether he still is giving it to anybody that buys a 
product and puts that stamp upon it. His testimony 
is a little vascillating in some regards, but you 
could well think that it was a great question of 
whether he ever gave it up and whether either of 
the parties here have a right to it, so that we can 
simmer this case down to the single issue of whether 
or not the plaintiff or defendant have an exclu- 
sive right to use this trade name or whether they 
have a joint right to the use of it, and so we will, 
in proceeding with the trial, eliminate the issue of 
res judicata; and I [33] will allow you an excep- 
tion to the Court’s ruling. 

Mr. Boldt: I didn’t ask for an exception but 
I want to, if I may, call your attention to section 
183, American Jurisprudence, on this matter: 
‘« .. the doctrine ... is not confined to ultimate 
vital points decided in the previous action, but may 
extend to incidental questions. . .”’ 

The Court: That is true, but I think you will 
find many cases in which they lay down the further 
rule that the rule of res judicata must be rather 
liberally construed. 
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Mr. Boldt: Oh, yes. 

Mr. Snow: Correct. 

Mr. Boldt: I suggest that you don’t eliminate 
the issue from the case but keep it in mind until 
your final determination. 

The Court: I feel I must rule upon it because 
if I do not now, I have the problem to confront 
me all through the ease and it is one that should 
be determined at this stage of the case, and I do so 
determine. So, then, we shall proceed to the trial 
unless there are some further facts now that can be 
agreed upon. 

Can you agree upon certain facts that involve 
dates that become highly material in this matter? 

Mr. Boldt: I think we might very well do that, 
your Honor. I presume it will be Mia. Snow’s place 
to go further with that. [84] 

The Court: Yes. | know that that would be very 
helpful to the Court in 

Mr. Snow: If yout Honot please, if I may 
state—Mr. Boldt, will it be agreeable to you that 
it will be stipulated that these are facts 

Mr. Boldt: Let’s go in chronological order, if 


you can. 

Mie Comft: Yes: 

Mr. Snow: In the vear 1938—— 

The Court: Pardon me. Dees the manufacture 
of this apphance go hack to about 19332 

Mr. Boldt: Not that long. 

Mr. Snow: 1938, your Honor, is the date we 
are using as the oricimal date. 


la 
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The Court: J would like to have you agree, if 
you can, when this type of an apphance 

Mr. Boldt: Oh, yes, this type of product. 

The Court: He begain manufacture of it in 
1933? 

Mr. Boldt: No; 1988. 

The Court: Or assembling it; or whatever it is. 

Mr. Boldt: Mr. Turk and Mr. Soper, working 
for other electrical concerns, were in this general 
field. Now, whether this particular type of a device 
was manufactured 

Mr. Snow: Your Honor, may I make this ob- 
servation, please. Mr. Soper and Mr. Turk were 


both selling the [35] device involved in this pro- 
ceeding, the general type of device, electrical fences 
and control rods and other equipment that were 
manufactured prior to 1938 and during the year 
1938—— 

The Court: And their association began on what 
date? 

Mr. Snow: 1938. Mr. Turk, would you stand up 
and verify these dates in the event they are 
wrong? 

Mr. Boldt: This is not testimony. 

The Court: I think we can perhaps save time 
Ole ins: 

Mr. Snow: ‘The issue of Mr. Soper and Turk 
took place in the year 1938. 

hase turk: No. 1936, we worked—— 

Mr. Snow: 1936 they worked together; worked 
together, they were not associated in business. 
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The Court: I want to get the date when they 
met and began working in this particular field. 

Me. lurk: 1936: 

Mr. Snow: 1936. And that was in Oregon. 

Mr. Turk: No; Stockton, California. 

Mr. Snow: In connection with the selling and 
the assembly of equipment known as electric fences 
and stock rods and shock controls. 

Mr. Turk: It was sales of that type of equip- 
ment. [36] 

Mr. Snow: The next date is 1938, your Honor, 
when Mr. Turk and Soper were both—prior to 
1938, they were both independently selling this 
same type of merchandise that was manufactured 
by one Mitchell. 

Mr. Boldt: That is the way I understand it; I 
don’t know. 

Mr. Snow: And that after—during the year— 
1938, Mr. Soper and Mr. Turk formed a corpora- 
tion in the State of Oregon under the name of 
International Electric Fence Company. 

Mr. Turk: Incorporated. 

Mr. Snow: Incorporated. 

Mx. Boldt: That is cottect. 

Mr. Snow: For the purpose of selling 

The Court: Could I interrupt. Can vou further 
stipulate then that that was the first time, if it was, 
that the word ‘‘International’’—— 

Mr. Boldt: So far as these parties are con- 
eerned, yes, vour Honor, that is the first time the 


name ‘International’? was used. 


eee eee eee 
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Mr. Snow: During the year 1938. 

The Court: Very well. 

Mr. Snow: Then during that arrangement, the 
Oregon corporation—they were selling devices of the 
same character on the West Coast, and elsewhere 
where they could, manufactured by one Mitchell. 
Mr. Mitchell’s devices were of poor quality and 
construction and the Oregon corporation was 
getting so many complaints and so many devices 
sent back for repair and replacement that they 
decided that was a very poor proposition, with the 
result that the Oregon corporation, towards the 
end of 1938—no, towards the beginning of 1938, 
right after it began, in the spring, ceased to do 
business as such. This is contained, by the way, 
your Honor, in the deposition of Mr. Soper. At 
that time Mr. Soper came to Chicago to manufac- 
ture—he went to Chicago to manufacture electric 
fences and fence equipment. Mr. Turk continued 
with that corporation until the fall of 1938 when 
he found that it was useless to continue selling the 
Mitchell device because he was doing so at a ive- 
mendous loss. 

He moved to Vancouver, Washington, in the fail 
of 1938, where he established the Internationa! 
Fence Company, a business operated by himself. In 
other words, he was doing business as International 
Electric Fence Company, and at that time that name 
was recorded by him under the State’s fictitious or 
asstumed name act. 

Mr Turk: That is right. 
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Mr. Boldt: That would be with the Clerk of 
Court of Clark County. 

Mir. Snow: Yes. Lh Match or April, 1980) 

The Court: What happened during 1939? [38] 

Mr. Snow: Mr. Turk was operating as an mdi- 
vidual doing business as International Electric 
Fence Company, selling these same units. 

Mr. Boldt: And manufacturing to some extent. 

Mr. Turk: Yes; I had a man hired to produee 
for me. 

My. Boldt: A man by the name of Good. 

Mr. Turk: ‘Tat istiehr 

Mr. Boldt: Was manufacturing these at Van- 
couver under the name of International. 

Mr. Turk: About four or five hundred units. 

Mr. Boldt: Four or five hundred units that 
Good manufactured for Turk in Vancouver, labeled 
them International 

Mr. Snow: In 1939. 

Mr. Turk: No; even in 1938 we produced them. 

Mr. Boldt: To summarize the thing then, Mr. 
Snow 


The Court: Let’s have Mr. Snow proceed, ex- 
eept can vou stipulate so far as the facts that he 
has stated? 

Mr. Boldt: Yes. I was soing to add aii Wahie 
point that we will offer, between the vears 193 
and 1941, when the Washington corporation was 
organized, that both Soper and Turk were engaged 
in the manufacture of these units under the same 


name ‘‘International.’’ [39] 
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The Court: And Mr. Hughes wasn’t in the 
picture ? 

Mr. Snow: No. 

Meresiboldt: That is right. 

The Court: All right. In 1940, what was done? 

Mr. Snow: I think it will be a contested fact, 
so that I would hke to make a statement and, if 
there is no objection, we do not have to prove it. 

When Mr. Turk and Mr. Soper decided to 
forego the Oregon corporation, and Mr. Soper 
went to Chicago, it was generally agreed at that 
time that Mr. Soper would go to Chicago for the 
purpose of manufacturing these units, that he 
would send them out to Mr. Turk, and Mr. Turk 
would have the exclusive right to sell these units 
in the twelve Western States. That is contained in 
the testimony, I am sure, of Mr. Soper. 

Mr. Boldt: Well, the atrangement between 
Soper and Turk we couldn’t stipulate. Any oral 
arrangement. We would take the position that it 
would not be admissible, any oral understanding, 
between them, as far as this case is concerned. 

Die s@ourt: Very well. 

Mr. Snow: That was in 1939; I am sorry. 

The Court: But vou will offer evidence to that. 
I understand it is going to be controverted. 

Mr. Snow: That is why I made the statement. 

The Court: It is either controverted or the ad- 
missibility will be questioned. 

Mr. Boldt: It is controverted by what already 
has happened—Mr. Turk says he manufactured four 
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or five hundred at Vancouver during that same 
period. 

Mr. Snow: That doesn’t enter the picture, but we 
won’t argue. 

The next thing is in October. 

The Court: What year? 

Mr. Snow: 1941, when Mr. Turk and Mr. 
Hughes, the defendant, became business partners 
and formed or had formed the—— 

The Court: Is this the first meeting of these two 
men? 

Mr. Snow: No; we had that previously) in 
March, 1940, Mr. Hughes was employed by Mr. 
Turk as a bookkeeper. 

The Court: No; we hadn’t had that. 

Mr. Snow: J thought I mentioned that. I am 
SOrTy. 

Myr. Boldt: You didn’t mention it. 

Mr. Snow: I am sorry. 

Mr. Boldt: I probably interrupted you and got 
you off the track. 

Mr. Snow: Then Mr. Hughes was still his book- 
keeper until October, 1941, when the Washington 
corporation, [41] known as International Electric 
Fence Company, Incorporated, was formed, and the 
stock was divided, two hundred shares to Mr. ‘Turk 
and his wife and two hundred shares to Mr. Hughes 
and his wife. Four hundred shares total. Do you 
agree there? 

Mr. Boldt: Yes; that is correct. Hughes paying 
them consideration for it. 
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Mr. Snow: ‘There is no argument about that. 

The Court: That was adjudicated in the Clark 
County Court and is not involved here. 

Piewctow: No; that is right, your Honor. The 
next date is June, 1943. 

Mr. Boldt: I would like to suggest a prior date, 
if I may. 

Mr. Snow: Surely. 

Mr. Boldt: On June 1—between October, 1941, 
and June 1, 1943, the fences were manufactured 
under this same name ‘‘International’’ and by Mr. 
Soper for the Washington corporation, and that 
during all that period, the Washington corporation 
was owned, fifty per cent by Mr. Turk and his wife 
and fifty per cent by Mr. Hughes and his wife. 

Mr. Snow: That statement is correct, your 
Honor; but, that would mean—that statement—ex- 
clusively for the Washington corporation. He 
manufactured them for other regions in the United 
States and also for the Washington corporation for 
distribution. 

My. Boldt: hat is right. 

Mr. Snow: That was June 1, 1948. 

Pieweoldt: Vo June 1, 1943. 

Mr. Snow: That is the next date I have in mind, 
your Honor. On June 1, 1948, because of the fact 
we were engaged in the Second World War, elec- 
tric fences were not considered essential items for 
the war effort and the allocation of the materials 
in this line was extremely limited and, since the 
manufacture was taking place in Chicago, My. 
Turk, with the agreement of Mr. Hughes, came to 
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Chicago for the sole purpose of seeing what could 
be done to increase the amount of fencers and con- 
trollers that could be sent to the Vancouver office for 
sale, because they were extremely limited due to the 
shortage of materials. 

As a result of Mr. Tutk’s trip to Chicago, ahd 
eonferring with My. Soper went and he and Mr. 
Turk entered into a partnership for the manufac- 
ture of electric fencers here in Chicago under the 
same name. Mr. Soper had been operating under 
the International Electric Company. In order to 
get around this matter of getting more materials 
so that they could manufacture, the partnership 
purchased at that time the Electric Service System 
of Minneapolis, Minnesota, for quite a large sum 
of money, and My. Soper was put in charge of that 
office and Mr. Turk had [48] charge of the Chicago 
office of that partnership. As to the matters that 
transpired and how they divided their income, and 
so on, I don’t think that has any bearing except 
that they became partners and had the Minneapolis 
concern and the Chicago concern and thev still 
maintained and owned one-half of the corporation. 
That is June 1, 19-43. 

Mr. Boldt: And he was receiving his full salary 
as an officer of the Washington corporation, or it 
was being credited to him and will ultimately be 
collected. 

Mr. Snow: There is nothing wrong with that 
statement, your Honor. 

Mr. Boldt: wkhat is aster, 
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The Court: Well, I won’t make that a finding 
here, the collection of it. 

Mr. Snow: I approve the second half of his 
statement—that it is credited to him. 

The Court: There are other elements that I 
would like to have you either agree or disagree on, 
and that is, when Mr. Turk went to Chicago and 
made the arrangements with Mr. Soper, did he and 
Soper, as a partnership, buy up some concern in 
Minneapolis ? 

Mr. Snow: Electric Service Systems. 

The Court: That one of the considerations pass- 
ing between the parties was a transfer by Mr. Turk 
of fifty per cent of his interest in the Vancouver 
corporation? [44] 

Mr. Snow: We will agree with that. I didn’t 
want to go in to that, but that is a fact. 

Mr. Boldt: That is right. However, it should 
be further added at that point that that was wholly 
without the knowledge of Mr. Hughes and further 
that the stock was supposed to be exchanged and 
never actually was and on the books of the com- 
pany here in Washington, Mr. Soper never became 
a stock holder and never was a certificate made. 

The Court: I don’t know if you want to stipulate 
to that. 

Mr. Snow: No, sir. That is controverted and 
will have to be proved, if it is material, and I do 
not believe it is at the present time. 

The Court: The Court has this in mind, in ask- 
ing that, that it will become rather material as to 
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who has a prior right to this trade name as to when 
Mr. Turk went from Vancouver to Chieago to get 
further products for the corporation to sell, was he 
acting for and on behalf of the corporation or for 
and on behalf of himself. 

Mr. Boldt: That is why I called your attention 
to the fact that he remained president of the Wash- 
ington corporation at that time. 

The Court: I don’t want an argument but to 
ask vou to stipulate what you can. 

Mr. Snow: The trip to Chicago was with the ap- 
proval [45] of Mr. Hughes. I believe that is true, 
Mr. Boldt. 

Mr. Boldt: Yes, for the purpose of expediting 
the flow of materials to the Washington corpora- 
tion. 

Mr. Snow: I don’t believe that the Defendant 
will agree to this statement, vour Honor, but I 
would like to express it and if he has any objection, 
it will have to be proved. 

The Court: Very well. 

Mr. Snow: That one—that another—treason for 
going to Chicago was to speed up production be- 
cause Mr. Turk had been servicing other states out- 
side of the States of Washington and Oregon and 
he went down there to get additional materials as 
well as for the Washington corporation. 

The Court: I assume that that will be contro- 
verted. 

Mr. Boldt: That may have been his purpose but 
not the purpose of the Washington corporation. 
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The Court: ‘hat will be a question that you can 
offer proof on. 

Mr. Snow: Now, does your Honor have any 
other matters up to this point? 

The Court: No. No. 

Mr. Snow: Now, on June 1, of 1944, just one 
year after the formation of the partnership in 
Chicago between [46] Turk and Soper, the partner- 
ship was dissolved. 

The Court: That was the Turk-Soper 

Mr. Snow: The Turk-Soper partnership in Chi- 
eago. At which time, as part of the split up of the 
assets of the partnership, Mr. Turk turned over the 
Minneapolis plant, the Electric Service Systems 
Company plant, to Mr. Soper, and Mr. Soper turned 
over the Chicago office in its entirety, known as 
International Electric Fence Company, to Mr. Turk 
and at the same time vetransferred the one hun- 
dred shares of stock in the Washington corporation 
that he had given to Mr. Soper as part of the con- 
sideration of the partnership that was formed. 

Mr. Boldt: That is correct excepting the retirans- 
fer of stock. You don’t mean that there was actually 
any transfer of certificates or delivery of papers or 
anything else. It was an oral understanding that 
the stock which he previously should have trans- 
ferred would not now be required to be transferred ; 
is that correct? 

My. Snow: Not quite that way. 

The Court: State the facts, if you can agree 
upon them. If your client states that he had stock 
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certificates and had them transferred, even though 
it was not recorded on the books, 

Mr. Snow: As a matter of fact, your Honor, the 
stock certificates were never actually delivered by 
the corporation [47] to Mix. Turk up to the present 
time. They are still in the books of the corporation, 
but it was agreed between the two—they were two 
men who had been doing business for some time and 
both had full faith in each other. 

Mr. Holdt: That is beside the point. 

The Court: At the time of the Vancouver cor- 


poration, each subscribed to fifty per cent of the 
shares? 

Mr. Snow: Four hundred shares. 

Mr. Boldt: Two hundred each. 

The Court: The whole stock was four hundred ? 

Mr. Boldt: Yes. 

The Court: And do you agree further that there 
was never a stock certificate issued, or that there 
was one made but—— 

Mr. Boldt: No. The stock certificate was de- 
livered. He has forgotten the fact that he had to 
procure it from some source back east. It was in 
hock. The stock certificate was issued and we have 
the cancelled ones. 

The Court: I think you can expedite the matter 
quite a bit if you can agree to the matter, as to 
those facts. 

Mr. Snow: Well, my client, your Honor, does 
not seem to recall that statement he just made about 
putting it in, quote hock, unquote. 
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Mr. Boldt: I didn’t say that for any reason but 
[48] that I am trying to recall Mr. Turk’s mind. 

rhe Court: J£ you have it there, can’t you all 
agree and see if it is correct. 

Mr. Snow: All right, your Honor, we will agree 
that Mr. Turk and his wife, Phyllis Turk, each had 
been issued, 198 to Richard H. Turk and two shares 
to his wife, Phyllis Turk, and that the stock prob- 
ably was in the possession of Mr. Turk. 

Mr. Boldt: Do you want to staple them together 
and admit them ? 

The Court: Exemplified by the stock certifi- 
eates marked—— 

Mr. Boldt: Staple them together and mark them 
as one exhibit. 

The Clerk: Defendant’s Exhibit A-5 marked for 
identification. 

(Documents referred to marked Defendant’s 
Exhibit Number A-5 for identification. ) 


The Court: All right. Now then, we are down to 
1944. 

Mr. Snow: We are up to June 1, 1944. 

The Court: Yes. 

Mr. Boldt: That is right. 

The Court: Now, what occurred there? 

Mr. Snow: On June 1, 1944, the partnership in 
Chicago [49] between Soper and Turk was dis- 
solved. 

The Court: Yes. 

Mr. Snow: That occurred on June 1. And on 
this other matter, with reference to the statements 
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which Mr. Turk had given to Mr. Soper as part of 
his purchase price in the assets he was contributing 
to the partnership, they were returned to him. 

The Court: It was agreed there was no formal 
transfer of stock on the stock records. 

Mr. Turk: Yes. 

Mr. Snow: Just a minute. 

The Court: That is right. There was no formal 
transfer. Now, is it agreed further that when Soper 
dissolved this partnership with Turk, that Soper 
was to continue to manufacture these fence appli- 
ances bearing the trade name ‘‘International’’? 

Mr. Snow: Is it agree?—I aim sorry, I was lost 
there. 

The Court: Is it further agreed that on June ], 
1944fi when the partnership between Soper and 
Turk was dissolved, that Soper was to continue in 
the manufacture of the electric fences using the 
name ‘‘International’’? 

Mr. Snow: He hadn’t used the name ‘‘Interna- 
tional’? at all in Minneapolis. ‘That company was 
known as the Electric Service Systems. [50] 

The Court: Iam probably going back to Soper’s 
evidence that he did and put this stamp or label 
Omul. 

Mr. Snow: This is a little bit confusing, your 
Honor. I ean make this statement and I believe 
counsel will agree with me, in view of Soper’s testi- 
mony. Mr. Soper, as a member of the partnership, 
did make at Minneapolis the electric fencers and 
electric fencer equipment involved and shipped them 
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from there under the name of International Electric 
Fence Company directly to distributors where there 
Was a savings in shipping and freight rates, such as 
Mr. Chnt, and to the Washington corporation, but 
the invoices came to Chicago, to the International 
Electric Fence Company. I am talking now up to 
and including June 1, 1944. The Chicago company, 
International Llectric Company, invoiced that 
equipment to Clint and the Washington corporation. 
Now, when the partnership dissolved, there was a 
gentleman’s agreement—there was nothing in writ- 
ine—between Turk and Soper that Mr. Soper would 
continue 

Mr. Boldt: Now we would object to that as being 
wholly inadmissible. A gentleman’s agreement be- 
tween Soper and Turk, that could have no bearing 
on Hughes. 

The Court: So that after June 1, 1943, the part- 
nership was dissolved and what further relationship 
was there between these parties? 

Mr. Snow: There is only one further period, 
from [51] June 1, 1944, to July 1, 1944, when in that 
period Mr. Turk sold his stock, and his wife’s stock, 
two hundred shares in the aggregate, to Mr. Hughes. 

The Court: What date? 

Mr. Snow: July 1, 1944. 

Mr. Boldt: That is shown by the cancellation 
mark on the stock certificates now in evidence. The 
assignement is on the rear—on the reverse, I should 


say. 
The Court: Yes. 
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Mr. Boldt: I shonld mention, your Honor, that 
transaction of July 1, 1944, was one with which the 
Court and the parties were concerned in this Clark 
County ease. 

The Court: IJ assume it was. 

Mr. Snow: J am not trying to confuse anything. 
IT am trying merely to put in the facts that we can 
agree to and we can shorten the trial considerably. 

The Court: J think we have made some progress. 
J would hke to have you go on a hittle bit farther. 
That will be left as a matter in issue. But, when 
these stock certificates were transferred back from 
Hughes—or from Turk to Hughes, Turk and his 
wife to Hughes, is there any documentary proof 
as to anv understanding that was had between the 
parties? 

Mr. Boldt: No. 

Mr. Snow: Only insofar as letters that were 
written [52] by Mr. Hughes. 

Mr. Boldt: Some letters were written back and 
forth between the parties that I think might be con- 
tended would have some bearing, but they were 
all admitted in evidence. I think they were ad- 
mitted. hey have a stamp on them, from the Clark 
County case, but what you have in mind is, was 
there a formal contract. There was not. 

Mr. Snow: No formal contract. 

The Court: Anything hmiting territory or type 
of merchandise or anything? 

Mr. Boldt: Nothing. 

Mr. Snow: Oral only, vour Honor. 
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The Court: Isee. Of course, you can’t stipulate 
upon that. 

Mr. Snow: I believe, though, that Mr. Boldt will 
stipulate that prior to 1944, July 1st, the Washing- 
ton corporation did not manufacture any electrical 
fencer equipment. 

Mr. Boldt: I don’t believe that the Washington 
corporation did manufacture any. That is correct. 

Mr. Snow: July 1, 1944. 

Mr. Boldt: Excepting, of course, that its pred- 
ecessor in interest, Mr. Turk, manufactured in 
Vancouver during the time that Mr. Hughes was 
familiar with it. That was already brought out. 

The Court: Well, you can stipulate to these 
facts, that Mr. Turk, on a certain day, applied for 
a registration. 

Mr. Boldt: That is admitted in the pleadings. 

Mr. Snow: That is admitted, your Honor, and L 
think it might be well at this time Mr. Boldt if you 
have no objection that we introduce in evidence a 
copy of the certificate of registration attached to 
the Bill of Complaint in this matter 42467 attached 
to the complaint and marked as plaintiff’s exhibit 1. 

Mr. Boldt: Yes, I have no objection to that, if 
your Honor please. 

Mr. Snow: And as exhibit 2, a copy of the 
assignment from Mr. Turk to the Washington 

The Court: They will be taken from the files 
and marked in that manner and admitted. 

Mr. Snow: Thank you. And the assignment, 
June 10, 1947, from Richard H. Turk, doing busi- 
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ness as International Electric Fence Company to 
the International Electric Company a corporation 
of the State of Illinois and have that marked as 
Prt selxlibit 2. 

The Court: It will be about the first document 
in the files will it not? It will be taken out and 
marked and made a part of the record. 

Mr. Snow: And that copy will be subject to 
checking [54] with the original as to errors. 

Mr. Boldt: That is agreeable. 

The Court: And you are offering the assign- 
ment? 

Mr. Snow: It is attached, your Honor. 

The Court: I see. 

Mr. Snow: And also—— 

The Court: Now, before you go farther, can it 
be stipulated, if it should become material, that the 
Plaintiff in this action is a corporation controlled 
by Mr. Turk and his wife? 

Mr. Snow: I thought we had stipulated to that. 

Mr. Boldt: That he owns ninety per cent of the 
stock. 

Tre Conrt: That isirighi: 

Mr. Snow: I would also like, if I may at this 
time, to introduce as Plaintiff’s Exhibit 3, the notice 
attached to the Bill of Complaint, dated May 26, 
1947, written by the firm of Rummier, Rummier 
and Snow, addressed to the International Electric 
Fence Company, Vancouver, Washington, charging 
them with infringement of the trade mark *‘Inter- 
ational, ”’ 

Mr. Boldt: ‘There is no objection to your iden- 
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tification of it. Whether it would be material or 
not is another matter. 

Mr. Snow: Iam asking that it be admitted. [55] 

Mr. Boldt: I think I have no objection. 

Mr. Snow: ‘Then if I may, there are a few other 
things I think could be stipulated to here, because 
they were substantially admitted in the Answer and 
that is that the Plaintiff is an Dllhinois corporation 
having its principal place of business in Chicago. 

Mr. Boldt: I think that has been already ad- 
mitted. 

Mr. Snow: I think it has by the Answer but 
these are stipulated admitted facts and it might be 
well to let the Court have the advantage of that. 

Mr. Lyon: That the International Electric Fence 
Company, Incorporated, is a Washingtin corpora- 
tion, and the Defendant George N. Hughes is an 
individual residing at Vancouver, Washington, and 
owns a substantial part of the stock of the Inter- 
national Electric Fence Company. 

Mr. Boldt: That is correct. 

Mr. Snow: Would you be willing at this time to 
tell the Court approximately the stock ownership 
by Mr. Hughes and his wife? 

Mr. Boldt: Approximately seventy-five per cent 
is owned by Mr. Hughes and his wife and the rest 
by Mr. Hughes’ children—sons and daughter of his. 

Mr. Snow: And, that this Court has jurisdiction 
of the parties and subject matter. [56] 

The Court: Yes. I don’t think you need to stip- 
ulate to that because the court has taken jurisdic- 
tion whether it has or not. 
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Mr. Snow: That Plaintiff and its predecessor 
in business adopted and used the trade mark ‘‘ Inter- 
national’’ on fences and insect and fly traps and 
electric heaters. 

Mr. Boldt: That, of course, is one of the issues 
in the case. [ think we better leave that to deter- 
mination. 

The Court: Yes, 

Mr. Snow: Could we leave the word ‘‘adopted”’ 
out? 

Mr. Boldt: I think we better let it out until the 
matter is concluded. You can't say ves or no to that. 

Mr. Snow: All right. Will you admit that the 
Defendant Hughes, being the prineipal stockholder 
of the International Electric Fence Company, is the 
sole director of the policies of the corporation ? 

Mr. Boldt: I am not @lear what you Nagin 
mind. 

Mr. Snow: In other words, Mr. Hughes—— 

Mr. Boldt: I couldn’t stipulate to that. I have 
already stipulated that Mr. Hughes is the prin- 
cipal stockholder and I think that is as far as I 
could go. 

Mr. Snow: All right. I don’t know at this time, 
your Lonor if there is anything else I have in the 
way of a stipulation. 

The Court: Very well. I will hear from the 
Defendant. [57] 

Mr. Boldt: JI am not going to repeat. 

ithe Gourt: No. . 

Mr. Boldt: I think perhaps, it will be advise- 
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able to have a copy of the articles of incorporation. 
This is an original executed copy. Mr. Turk’s sig- 
nature, and that of his wife—— 
The Court: Of the Vancouver corporation ? 
Mr. Boldt: Of the Vancouver corporation; yes, 
sly’. 
Mr. Snow: No objection, your Honor. 
The Court: It will be admitted. 
The Clerk: Defendant’s Exhibit A-6 marked for 
identification and received. 
(Document referred to marked Defendant’s 
Exhibit Number A-6 for identification; and 
received in evidence. ) 


Mr. Boldt: Also, I have here the original minute 
book of the Washington corporation and I will be 
glad to put in the whole book, or any part of it, that 
anybody deems appropriate. My view of it is that, 
at the present time at least, the only portion that is 
appropriate are the original minutes of the Inter- 
national Electric Fence Company meeting follow- 
ing the organization of the company. These minutes 
are signed by Mr. Turk, R. H. Turk, as president 
and attested to by Mr. Hughes as secretary. Is this 
your signature, [58] Mr. Turk? 

Mr. Turk: Yes. 

Mr. Boldt: Do you want the whole book? All I 
think is pertinent at this time 

Mr. Snow: I think we ought to have the whole 
book if it purports to be the minutes of the cor- 
poration, your Honor. 

My. Boldt: The reason I want to hold out the 
whole book is to eventually make photostat copies 
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of some of the portions of this particular copy. 
There is no use in tying up the rest of the book. 
Mr. Snow: I will stipulate that copies of any 
original exhibits introduced here by the Defendant 
may be—copies may be substituted therefore at any 
time, but as to the authenticity of the original, I 
should lke, first, before I approve them or don’t 
approve them, for an opportunity of checking them 
ower, and I think 
Myr. Boldt: With that in mind, I am going to 
make this statement if your Honor please. The 
original book will be here and kept in court and 
will be available for counsel or court or anybody. 


I am not going to offer the whole book but now in 
the presence of the court and counsel, withdraw 
the two sheets purporting to be the minutes of the 
first annual meeting of the directors of the Inter- 
national Electric Fence Company, Inc., the defend- 
ant corporation, [59] reciting that the meeting was 
held on November 4, 1941, this original being that 
which Mr. Turk just stated bears his signature and 
that of Mr. Hughes. 

Mr. Snow: I will object to piece-meal introdue- 
tion on the ground it is a loose leaf book and I 
seriously question that there might be some objec- 
tion to it. This is the first time it was brought up 
and before I agree to it I would like to see what the 
matter purports to be. 

The Court: I won’t require you to stipulate, but 
it can be submitted as an exhibit. 

Mr. Boldt: But you do verify the fact that Mr. 
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Turk has acknowledged his signature on_ this 
exhibit ? 
The Clerk: Defendant’s Exhibit A-7 marked for 
identification. 
(Document referred to marked Defendant’s 
Exhibit Number A-7 for identification. ) 


Mr. Snow: I will admit that that is the signa- 
ture on page two of that exhibit, which is not a 
bound paper. It is two loose pages that have been 
stapled together by the Clerk of the Court, and that 
is Mr. Turk’s signature on 

Mr. Boldt: Yes. Now, if you want to examine it 
further, you can do so later. 

Now, there are one or two other things. Your 
Honor will recall that on July 1, 1944, Mr. Hughes 
bought all [60] of the balance of the stock in the 
Washington corporation from Mr. Turk. Now, fol- 
lowing that date for a short time, up until October 
of 1944, Mr. Turk manufactured a few units of 
these fencers which were furnished to the Washing- 
ton corporation. Is that correct? 

Mr. Turk: That is right. 

Mr. Boldt: And further, in October, 1944, by 
letter, in writing, which was admitted in evidence 
in the Clark County case, Mr. Turk refused to sell 
any further fencers to Mr. Hughes on the price 
basis. There was a difference between them about 
the price. Is that correct? 

Mr. Snow: I think, Mr. Boldt, that as long as 
you are going through those exhibits, why don’t you 
put them in evidence. 
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Mr. Boldt: <All I want to do is have the time of 
them. 

The Court: Why ean’t you stipulate to the bare 
facts. 

Mr. Snow: If there is a letter involved 

Vhe Court: No; that Mr. Turk declined to sell 
any more of the products that he had theretofore 
been selling. 

Nr. Snow: Well, yout Honor, a bare faet ike 
that could be elaborated upon. As long as they men- 
tion a particular type of letter, I think it ought to 
be introduced. [61] I have them here and would like 
to introduce them in evidence either as plaintiff’s 
or defendant’s exhibits. 

The Court: Can't you stipulate that, as evi- 
denced by a letter, he no longer sold 

Mr. Boldt: Let me ask Mr. Turk. From Octo- 
ber, 1944, on, about three or four months following 
the time Mr. Hughes bought your stock, you did 
not furnish Mr. Hughes any further fencers? 

Myr. Turk: That is correct. 

Mr. Boldt: And the reason you did not furnish 
them to him is because of the dispute as to the 
appropriate charges for them? 

Mer: Cark: Thetis amen 

Mr. Boldt: One of the elements? 

Mr. Snow: J will agree to that, your Honor. 
Those facts 

Mr. Boldt: Then further, your Honor, from and 
after October, 1944, the defendant procurred their 
fencer requirements from Mr. Soper’s concern in 


Minneapolis. 
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Mr. Turk: As far as I know. 

Mr. Boldt: As far as you know. Now, further, 
the next date would be February 14, 1946, which 
was the date that Mr. Turk verified the original 
complaint in the Clark County case. You will find 
that to be a fact. And that the amended complaint 
in the Clark County case was verified [62] May 7, 
1947. 

Mr. Snow: Have you, first, February 14, 1946, 
and, second, May 7, 1947? 

Mr. Boldt: That is right. Plaintiff’s Exhibit 
4 is dated May 26, 1947. 

The Court: 1947? 

Mr. Boldt: 1947, yes, your Honor. Now, the 
date of the registration that we are concerned with 
is October 8, 1946. The registration is dated Octo- 
ber 8, 1946. 

Mr. Snow: The date the certificate was granted 
by the patent office is October 8, 1946, but the appli- 
cation itself for this registration was filed in the 
United States Patent Office August 20, 1945. 

The Court: Well, you can stipulate as to those 
dates. 

Mr. Boldt: Oh, yes; that is right. 

The Court: But the point you are making now, 
do you stipulate to that? That is, that the notice 
by registered mail from the plaintiff to the defend- 
ant was in 1947? 

Mr. Boldt: That is right. May. 

The Court: Subsequent to the issuance of 
the—— 

Mr. Boldt: May 27, 1947. 
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The Court: ——of the letter or whatever docu- 
ment [63] 

Mr. Boldt: Yes, and that the registration was 
issued October 8, 1946, six or seven months prior 
to this notice, but I was particularly interested in 
your Honor’s keeping in mind the dates as to the 
Clark County ease. 

Mr. Snow: Mr. Boldt, will you stipulate that the 
Defendant has sold electric fencers and electric 
fencer equipment and electric controllers through 
the various states of the United States bearing the 
trade mark ‘‘International’’ which appears on 
Plaintiff’s Exhibit 

The Court: Here. 

Mr. Snow: They seem to have been in this en- 
velope but are not there now. Bearing labels similar 
to those appearing on Plaintiff’s Exhibit 5, which 
were attached to the Soper deposition, in interstate 


commerce ? 
Mr. Boldt: Why don’t you have this marked 
here now so that we won’t get mixed up with the 


exhibits. 
The Court: He wants to know if you will so 
stipulate. 


Mr. Boldt: Yes; I am going to so stipulate. 

Mr. Lyons: Is that four or five? 

The Clerk: Five. 

Mr. Lyon: What is four? 

The Court: I am assuming the Clerk is using 
his own numbers and not the deposition numbers. 

Mr. Boldt: I think, Counsel, if you would not 
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refer [64] to the deposition numbers it would save 


confusion. 


The Court: 
you ean stipulate on 
Do you have a Plaintiff’s Exhibit 4? 


Mae Lyon : 


iemeCOurt : 


If there are any other exhibits that 


What are your exhibits for the 


Plaintiff? What is Exhibit 1? 


The Clerk: 


Mr. Snow: 


Mr. Boldt: 


Mr. Snow: 
right there. 


The Clerk: 
Mr. Snow: 


in. 


The Court: 


ment. 
Mr. Snow: 


The Court: 


You have Number 1, your Honor. 
The partnership agreement. 

No. 

The original registration—you have 


That is Number 2. 
That is where the confusion comes 


Exhibit 1 is the partnership agree- 


All right. 
There should be an A-1, a transcript 


of the pleadings in the State Court case. Let’s 
check through all the exhibits now. 


The Clerk: 


The Court: 
The Clerk: 


Biota.’ 


The Court: 


The Clerk: 


Plaintiff’s Exhibit 1. 
Now what is 2? 
Registration of the word ‘‘Interna- 


Very well. 
And then we have Plaintiff’s Exhibit 


3, is [65] the assignment, Richard H. Turk. 4, 
letters, International Electric, May 26, 1945. 


DiierCourt : 


The Clerk: 


And Plaintiff’s Exhibit 5? 
The tio stock certificates. 
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The Court: Oh. 

Mr. Snow: No. 

Mr. Boldt: No. 

Mr. Snow: Plaintiff's Exhibit 5 is the one I 
just handed you. 

The Clerk: Correct. 

Mr. Snow: It is defendant’s labels that have 
been used on defendant’s products. 

The Court: Does that straighten you out now, 
Mr. Lyon? 

Mr. Lyon: Yes. 

The Court: Now, is there any confusion on the 
other group of exhibits, the Defendant's exhibits? 

Ma. Lyon: No, sir. 

The Clerk: This is admitted, your Honor? 

The Court: It is admitted. 

The Clerk: Plaintiff’s Exhibit 5 is admitted. 
And the others? 

The Court: Yes; they will all be admitted, if 
they have not already been. 

(Documents heretofore referred [66] to 
marked Plaintiff’s Exhibits Numbers 2, 3, 4 
and 5 and received in evidence; and documents 
heretofore marked Defendant’s Exhibits Num- 
bers A-1, A-2, A-5, and A-7 received in evi- 
dence. ) 


PLAINTIFE’S Exe rr crm 


Partnership Agreement 
This partnership agreement made this First day 
of June, A.D. 1948, between Vernard Soper of 
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Minneapolis, Minnesota, and Richard H. Turk of 
Chicago, Illinois, at Chicago, Illinois. 

Witnesseth that the parties hereto make this 
partnership agreement on the following terms and 
conditions : 

1. The partnership shall be for the purpose of 
carrying on the business of manufacturing and sell- 
ing electric fences for farm use. 

2. The partnership shall begin on the First day 
of June, A.D. 1943 and shall continue until ter- 
minated by the consent of the parties. 

3. Said partnership shall be conducted and car- 
ried on under the partnership name of Interna- 
tional Electric Fence Company. 

4. The place of business shall be at 910 W. Van 
Buren Street, Chicago, Illinois, or at such other 
place or places as the partners shall thereafter 
determine. 

5. Richard H. Turk shall have charge of the 
sales of the products of the partnership and shall be 
known as Sales Manager, with headquarters in Chi- 
eago, Illinois; Vernard Soper shall have charge of 
production and shall be known as Production Man- 
ager, with headquarters in Minneapolis, Minnesota. 

6. (a) Richard H. Turk, now the owner of Two 
Hundred (200) shares of stock of International 
Electric Fence, Inc., a corporation, of Vancouver, 
Washington, with offices located at 2215 Main 
Street, hereby agrees to immediately turn over and 
surrender to Vernard Soper, One Hundred (100) 
shares of stock in said corporation, and cause the 
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said One Hundred (100) shares of stock to be 
issued in the name of the said Vernard Soper. The 
said corporation is organized to distribute and sell 
electric fences to farms in the states of Wash- 
ington and Oregon. 

(b) Richard H. Turk further agrees to surren- 
der to the partnership his exclusive rights to sell 
electric fences in the western states of the United 
States. 

(c) Vernard Soper agrees to turn over and sur- 
render to the partnership all goods, chattels, inven- 
tory, bank accounts, credits and accounts now 
standing in his name or in the name of the Interna- 
tional Electric Fence Company, at Chicago, Illinois. 

7. A bank account shall be maintained in the 
Mid-City National Bank in Chicago under the firm 
name, or in any other bank selected by the partners. 

8. Each of the parties hereto shall diligently 
employ himself in the business of the said partner- 
ship, and be faithful to the other in all transactions 
relating to the firm, and give, whenever required, a 
true account of all business transactions arising out 
of, or connected with, the condueting of the partner- 
ship, and neither shall, without the written consent 
of the other, employ either the capital or the eredit 
of the partnership in any other than the partner- 
ship business. 

9. Books of account shall be kept by said part- 
ners, and entries made therein of all moneys, goods, 
effects, debts, sales, purchases, receipts, payments, 
and all other transactions of the said partnership. 
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Said books of account, together with all bonds, 
notes, bills, letters and other rights belonging to 
the partnership shall be kept where the business 
of the partnership shall be carried on, and shall be 
at all times open to the examination of both partners. 

10. Neither of the partners, during the continu- 
ance of this partnership, shall assume any liability 
for another or others, by means of indorsement or of 
becoming guarantor or surety, without first obtaining 
the consent of the other thereto in writing. 

11. In case of the determination of this partner- 
ship, from whatever cause, the parties hereto agree 
that they will make a true, just, and final account of 
all things relating to said business, and in all things 
duly adjust the same. And after all the affairs of 
the partnership are adjusted, and its debts paid off 
and discharged, then all the stocks, as well as the 
gains and increase thereof, which shall appear to be 
remaining, either in moneys, goods, fixtures, debts, 
or otherwise, shall be divided equally between the 
parties hereto. 

12. Hach of the partners shall be permitted to 
draw from the funds of said firm a weekly sum to 
be agreed upon from time to time for his living 
expenses. Such sums so drawn shall be charged to 
the respective partner, and at the annual accounting 
shall be charged against his share of the profits. If 
the share of the profits shall not be equal to the sum 
so drawn, he shall pay the deficiency into the firm 
at the end of the year. 

13. Hither of the partners may retire from the 
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partnership at the expiration of any fiseal year upon 
giving his partner three (3) months’ notice of his 
intention so to do. 

14. That in ease of the death of either of the 
partners before the expiration of the term of part- 
nership, the surviving partner will settle and adjust 
all accounts, matters, and things relating to the 
partnership and the executors or administrators of 
such deceased partner; but the surviving partner 
shall have the option of taking the whole of the 
partnership property at a valuation, the amount of 
which shall be determined by the surviving partner 
and the heirs or administrator, or by the award of 
two arbitrators, or their umpire, in the usual man- 
ner. 


In Witness Whereof, we have hereunto set our 
hands and seals, the day and year above written. 
ee es (Seal) 


Admitted Jan. 18, 1949. 
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PLAINTIFE’S EXHIBIT No. 2 
Registered Oct. 8, 1946 Trade-Mark 424,467 
init Ss Eixbhipiteee 


United States Patent Office 
Richard H. Turk, doing business as International 
Electric Fence Co., Chicago, UL. 
Act of February 20, 1905 


Application August 20, 1945, Serial No. 487,342 
International 


Statement 
To the Commissioner of Patents: 

Be it known that Richard H. Turk, a citizen of 
the United States, whose post office address is 910 
West Van Buren Street, Chicago, Illinois, doing 
business as International Electric Fence Co., of 
Chicago, Illinois, having its principal place of busi- 
ness at 910 West Van Buren Street, Chicago, Ili- 
nois, has adopted and used the trade-mark shown 
in the accompanying drawing, for Electric Fences, 
in Class 21, Electrical apparatus, machines, and 
supplies, and presents herewith five specimens (or 
facsimiles) showing the trade-mark actually used 
by applicant upon the goods, and requests that the 
same be registered in the United States Patent Of- 
fice in accordance with the act of February 20, 1905, 
as amended. 

The trade-mark has been continuously used and 
applied to said goods in applicant’s business and 
in the business of his predecessors since January 1, 
1938. 
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The trade-mark is applied or affixed to the goods, 
or to the packages containing the same, by means 
of a label bearing the mark or by printing or im- 
pressing the mark on the goods in divers other 
ways. 

The undersigned hereby appoints Albert J. Fihe, 
6733 South Chicago Avenue, Chicago, Illinois, regis- 
tered attorney No. 11,633, its attorney, with full 
power of substitution and revocation, to prosecute 
this application, to make alterations and amend- 
ments therein, to receive the certificate, and to 
transact all business in the Patent Office connected 
therewith. 

RICHARD By Vth 


Admitted Jan. 18, 1949. 


PLAINTIFE’S EXHIBIT Nowe 
Plamtifi’s Maxhibit “01” 


Assignment 

In consideration of One Dollar and other valuable 
consideration by me received, I, Richard H. Turk, 
doing business as International Electrie Fence Co., 
having my principal place of business in Chicago, 
County of Cook and State of Illinois, hereby sell 
and assign to the International Electric Co., a cor- 
poration of the State of Illinois, having its princi- 
pal place of business in the City of Chieago, County 
of Cook and State of Illinois, all of my right, title 
and interest in and to ‘‘International’’ as a trade 
name for electrie fences; and of such goodwill to 
myself and right of manufacture as relates to the 
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use of said trade mark; and I hereby sell and as- 
sign to said International Electric Co., my entire 
right, title and interest in and to the Certificate 
of Registration of the aforesaid mark, No. 424,467, 
registered in the United States Patent Office on 
October 8, 1946; all rights to said trade mark to be 
held and enjoyed by said International Electric Co., 
its successors or assigns to the same extent as which 
would have been held by me, except for this assign- 
ment. 

RICHARD H. TURK (Copy) 
Doing business as 

INTERNATIONAL ELECTRIC 

FENCE Co. 


State of Illinois, 
County of Cook—ss. 

Richard H. Turk, personally known to me, ap- 
peared before me in person and acknowledged that 
he signed, sealed and delivered the above instrument 
as his free act and deed this 10th day of June, 1947. 

JULIAN 8. MATUSZEWSKI, 


(Copy) 


Notary Public. 
My commission expires August 4, 1948. 


Mailed to P. O. on June 11, 1947 
Ree’d from P. O. on July 2, 1947 
Recorded June 18, 1947 

Liber A-212 Page 299 
Assignment mailed on July 3, 1947 
International Electric Co. 


Admitted Jan. 13, 1949. 
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PLAINTIFI’S EXEDDMEIT No. 4 
Plaintiff’s Exhibit “ILL’’ 


May 
‘Twenty-sixth 
1947 


International Electric Fence Co. 
17th and Main Streets 
Vancouver, Washington 


Attention: Mr. George N. Hughes 
Gentlemen: 

Our client, International Electric Co., of this city, 
has informed us that you are using the trade mark 
‘‘TInternational’”’ on Electric Fences. 

Our client is the owner of United States Certifi- 
cate of Registration No. 424,467, registered in the 
United States Patent Office on October 8, 1946, 
which registration covers the word ‘‘International’’ 
as applied to Electric Fences. 

Your use of the word ‘‘International’’, therefore, 
infringes upon our clent’s trade mark rights, and 
unless you immediately cease and desist from using 
this word as a trade mark on your goods, our client 
will be forced to file suit for trade mark infringe- 
ment, against you. We, therefore, demand that you 
immediately cease use of this mark and inform us 
that vou will comply with this demand at once. 
Otherwise, we will advise our client that it should 
immediately file suit for trade mark infringement 
against you. 

Unless we hear from you by June 4, we will 
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assume that you have taken the position that you 
will not respect our client’s trade mark rights, and, 
in that event, we will advise our client to start suit, 
not only to enjoin your use of this word, but also 
to recover profits and damages for the injuries our 
client has suffered, because of your infringement 
of its rights. 
Yours very truly, 
RUMMLER, RUMMLER 
& SNOW 


Admitted Jan. 13, 1949. 


Mr. Snow: Defendant also agrees to stipulate 
as to three labels used by the Plaintiff corporation 
and if the Clerk will please identify them as 6 

The Clerk: All as one exhibit? 

Mr. Snow: No. 6, 7 and 8, since they have 
separate tags on them JI think it will prevent con- 


fusion. 
The Court: They will be marked for identifica- 
tion and admitted. 
(Items referred to marked Plaintiff’s Ex- 
hibits 6, 7 and 8 for identification and received 
in evidence.) 


Mr. Snow: The Defendant has agreed, your 
Honor. There is no objection to it. 

Mr. Boldt: That is right. 

Mr. Snow: Your Honor 
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The Court: J think you have pretty well covered 
what would ordinarily be covered in a pre-trial con- 
ference. 

Mr. Boldt: Yes. 

The Court: And if there is something further, 
why, when we reconvene, if either of you think of 
something further you can make it known to the 
Court. What L am seeking [67] to do is limit the 
testimony on matters that are not stipulated or 
agreed upon. Perhaps we would all be better off 
if the reporter could transcribe this stipulation, but 
IT doubt whether be can do that between now and 
two o'clock. 

Myr. Boldt: J don’t think it is as difficult as it 
might seem. 

The Court: It all depends on our own memories 
and thoughts as to what we have stipulated. 

Mr. Boldt: I don’t think it will be difficult be- 
cause you will notice we are trying to cooperate. 

I might say, with respect to the last thing you 
asked me about, will it be stipulated that we have 
sold throughout the United States. 

Mr. Snow: I didn’t say that. 

Mr. Boldt: We would stipulate that the Defend- 
ants have sold in several Western States. It 
sounded as if we were doing business all over the 
United States. 

Mr. Snow: I just asked you if you would stipu- 
late that you used this in interstate commerce. 

Mr. Boldt: Oh, yes. 

My. Snow: Was it your Honor’s intention that 
we should adjourn now? 
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The Court: Yes. 
Mr. Snow: Thank you; because I can look these 
things over in the noon hour. [68] 
The Court: We will reconvene this case at two 
o’clock. Court will be at recess until one-thirty. 
(Whereupon, at 12:00 o’clock, noon, January 
13, 1949, a recess in this cause was had until 
2:00 o’clock, p.m., January 13, 1949.) 


(Counsel heretofore noted being present, the 
following proceedings were had.) 


The Court: Now is there anything further, gen- 
tlemen, by way of stipulations before we enter upon 
the taking of testimony ? 

Mr. Snow: Yes, there is, your Honor. Counsel 
for Defendant has agreed to stipulate that these 
three devices, which are the subject matter and the 
devices in suit, containing the trade mark, bears 
his label and I would like to introduce them in evi- 
dence as Plaintiff’s, I think it is, 7, 8 and 9. 

The Clerk: 9, 10 and 11. 

Mr. Snow: 9, 10 and 11? 

The Clerk: Yes. 

Mr. Boldt: We have no objection. However, I 
have suggested that the point might well be covered 
by a stipulation to preclude the record being bur- 
dened by objects of this kind. However, that is a 
matter of convenience to all concerned. We have no 
objection. 

The Court: I think the exhibits, since they are 
being offered, might be admitted. You have no ob- 
jection on [69] the grounds of relevancy ? 
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Mr. Boldt: ‘No; that is right. 
(Items referred to marked Plaintiff’s Ex- 
hibits Numbers 9, 10 and 11 for identification, 
and received in evidenee.) 


Mr. Snow: Your Honor, I believe if we do this 
now we can save time later. If you will allow us to 
stipulate that these heavier exhibits may be retained 
by counsel for Plaintiff at the conclusion of the 
trial, subject to the order of the Court, of course, at 
all times so as not to burden the Clerk’s office with 
these exhibits? 

ithe Court: “Mie 

Mr. Snow: And subject always, of course, to 
inspection by counsel for the Defendant. 

The Court: The exhibits will be admitted in evi- 
dence under the designations given to them. 

Now then, you may proeeed. 

Mr. Snow: Your Honor, in talking with counsel 
for Defendant here, he said—I made the statement 
that—well, there is nothing we can shorten up on— 
but, we ean shorten this up considerably now if we 
ean decide whether or not your elient is the proper 
owner of this trade mark and if he is, then whether 
or not the Defendant has a right to use it, before 
we go into the unfair competition. I am saying 
this without speaking for counsel for I don’t know 
if [70] your Honor wants to try the ease piecemeal 
like that or not, because the trade mark is in evi- 
dence and the certifieate of registration. It has been 
stipulated that they do use the trade mark ‘‘Inter- 
national’’ on these products, the same goods cited 
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in the trade mark certificate, and that the goods are 
shipped in interstate commerce, and the title 1s in 
the Plaintiff’s name and that, In my opinion, your 
Honor, is a prima facie case of trade mark infringe- 
ment up to that point. 

The Court: I don’t think it is stipulated that the 
title 
Mr. Snow: The title certificate, your Honor. 

The Court: Oh, yes. 

Mr. Snow: If I made a broad statement, it 
wasn’t intended as such. 

The Court: I think we should try at this stage— 
it might become decisive on the issue of unfair com- 
petition—who is entitled to it. 

Mr. Boldt: Exactly the point I had in mind, 
your Honor, because if that were found in our 
favor, I think that would be the end of the case. 
I think you will agree, Mr. Snow. 

The Court: And that would be the end of the 
ease, if found for the Plaintiff, too. 

Mr. Boldt: That would be the end either way. 

Mr. Snow: Would that preclude a ruling on the 
part of the Plaintiffs in unfair business practices ? 
That is what we are concerned with. 

The Court: If the Plaintiff isn’t entitled to the 
use of the trade name, it would raise the other 
issue, that is right, as to whether the injunctive 
issue would follow. As to whether there was unfair 
competition and whether damages should be allowed 
for what has been done, that would be another 
issue. 
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Mr. Snow: That is right, your Honor. 

The Court: And I asked counsel this morning 
whether you were proceeding under the old or new 
law. The old law gives the Court leeway in assess- 
ing damages and the new law has eliminated any 
damages in excess of actual damages. 

Mr. Snow: I have pleaded, in the original and 
amended Complaint, that in the event damages are 
assessed, I asked that the Court consider the assess- 
ing of treble damages. 

The Court: I would rather try out the issue as 
first mentioned as to who is entitled to this trade 
name, if either of these parties are. 

Mr. Snow: In connection with the exhibits, we 
have just one more, your Honor, that counsel for 
Defendant has agreed to its admissibility as show- 
ing other labels of [72] of the Defendant using the 
name ‘‘International’’ and I would like to introduce 
that in evidence. 

The Court: It may be marked and admitted. 

The Clerk: Plaintiff’s Exhibit 12 marked for 
identification and admitted. 

(Item referred to marked Plaintiff’s Exhibit 
Number 12 for identification, and received in 
evidence. ) 


Mr. Snow: Is it your Honor’s wish—maybe I 
am confused—that we will try the trade mark case 
exclusively and then depending upon your ruling, 
go into the other? 

The Court: That is righty 

Mr. Snow: Will your Honor want me to present 
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a short argument on the law after all the evidence 
is in on the trade mark, or what do you desire in 
that regard 

The Court: Well, I will leave that matter open 
and see what progress we made through the evi- 
dence. 

Mr. Snow: AsI explained to your Honor, as far 
as I am concerned, by law, I believe, I have es- 
tablished by stipulation and the exhibits a prima 
facie case on behalf of the Plaintiff on trade mark 
infringement and I might have some rebuttal testi- 
mony after the Defense puts his defense in. But, 
as far as the law is concerned, I believe I have 
established that by entering into the stipulations 
and the [73] accepting of the exhibits. 

The Court: I am rather inclined to agree with 
you on that, and we can proceed now on the second 
affirmative defense of the Defendant in which he 
alleges he is the owner of these. 

Mr. Snow: Thank you. 

Mr. Boldt: ‘The Plaintiff rests insofar as the 
issue of trade mark is concerned? 

Mr. Snow: That is right. That is right. 

Mr. Boldt: Yes. Now then, in order to get the 
record in appropriate condition, I want to challenge 
the sufficiency of the evidence here and move the 
Court for a judgment and decree in favor of the 
Defendant on the record as it now appears. 

The Court: I don’t think you need to argue the 
matter. I shall deny your motion. 

Mr. Boldt: None of the facts, I would like to 
point out to you,—— 
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The Court: If it is neeessary, you will have an 
opportunity to do that later, Mr. Boldt. I certainly 
am not going to ask for a semi pre-trial order and 
then decide upon the basis of the stipulated facts 
that I should dismiss the case. Iam willing that vou 
ean take the record in that manner. There is evi- 
dence that the Plaintiff is the holder of this trade 
mark, registered [74] 

Nr. Boldt: ‘That is right. 

The Court: And that does make a prima facie 


Case. 
Mr. Boldt: It would if there weren’t anything 
else in the record, but the record now shows that 
this same Plaintiff 
The Court: I am going to allow you an excep- 


tion and overrule your motion. 

Mr, Boldt: I am a hittle bit at a loss to kigm 
how to proceed, because now the greater part of 
the evidence in the case is presented here by stipu- 
lation and by the exhibits. 

The Court: Oh, ultimately this matter of the use 
of this trade name is going to be a factor in deter- 
inining the issue and the Defendant alleges affirma- 
tively that the trade name was used in this 
corporation when he was associated with the Plain- 
tiff, and that when he bought out the corporation— 
he doesn’t allege in so many words, but that—he 
acquired the property rights in the trade name. 

Mr. Boldt: That is right. And I have authority, 
I think, that would satisfy your Honor that that 
is the case. 
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The Court: But I would like some evidence on 
that. 

Mr. Boldt: Very well, your Honor. Mr. Hughes, 
please. [75] 


GEORGE N. HUGHES, 


the Defendant, called as a witness for and on be- 
half of the Defendant, upon being first duly sworn, 
testified as follows: 


Direct Examination 


By Mr. Boldt: 
Q. Will you state your name in full to the 
Court, please ? A. George N. Hughes. 


Q. Where do you live? 
A. Vancouver, Washington. 
Q. How long have you lived in Vancouver, 


Washington ? A. About twenty years. 
Q. And you and your family have resided there 
that length of time? A. Yes. 


Q. What is your occupation at this time? 

A. Merchant. 

@. And you are the George N. Hughes men- 
tioned in the Complaint? 

A. Yes; that is right. 

Q. Now, Mr. Hughes, I am going to try and 
eliminate going into the matters covered by the 
stipulation this morning. A. Yes. [76] 

Q. So that I won’t cover the same ground, per- 
haps for that purpose, I could be a little bit leading. 
As I understand it, you first met Mr. Turk in 1938? 

A. No, 1940. 
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®. Mr. Turk? A. Yes. 
Q@. Oh, T see. And where did you meet him 
then ? A. At his office. 


@ Jn Vancouver? 

A. Just out of Vancouver—north. 

Q. Now, for a period of time you were em- 
ployed by My. ‘Turk? A. ‘That"is right 

Q. What was the name of the concern that you 
were then employed by? 

A. International Electric Fence Company. 

Q. And that was an individual. Mr. Turk was 
conducting it by that name? 

A. That is nght. 

Q. What were the products being handled bv 
that company ? 

A. Principally electrie fence controllers and ac- 
eessories that go with it. 

@. And what trade name was applied to those 
products ? 

* A. The trade name ‘‘International.’’ [77] 

Q. Now, is that the same trade name shown on 
these various exhibits, labels of one kind or an- 
other, here? Exhibit 12 is one, and 7 is another, 
and 6 and 5? A. Yes. That is light 

Q. I notice, Mr. Hughes, that on these various 
labels the name ‘‘International” is carried in a 
seript form. 

A. We have always carried it that way. 

(). ‘The name has always been used, on any tags 
where the name was earried, in script form? 
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A. That is right. 

Q. Now, when you say always has, you mean 
from 1940 on? 

[iver since I have known the business and on. 
Had that tag with it? 

That is right. 

Now, those tags were affixed to what objects? 
Electric fence controllers. 

Of the type shown in Exhibits 11, 9 and 10? 
That is right. 

What were the products that were being 
eT by Mr. Turk’s Company in 1940 when you 
first became connected with it? 

A. Electric fence controllers mostly and a few 
other things that went with it. 

@. The same products that have been carried 
right on [78] down to the present time? 

A. That is right. Just the same. 

Q. Now, I believe in October, on October 9, 
1941, Mr. Turk and his wife, and you and your 
wife, as incorporators organized a corporation un- 
der the laws of the State of Washington, did you? 

A. That is right. 

Q@. And that corporation is the Defendant cor- 
poration in this action, namely the International 
Electric Fence Company, Inc., a Washington cor- 
poration? A. That is right. 

Q. Calling your attention to Exhibit A-6, which 
is the articles of incorporation, the signatures on 
that document are the original signatures of your- 


OPOPOoPO> 
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self and wife and My. Turk and his wife; is that 
correct ? A. “That is cotmeer. 

Q@. Now, Mr. Fiughes, at the time they ou 
organized this corporation, what part of the own- 
ership of the corporation was acquired by you and 
Mis. Hughes and what part was retained by Mr. 


and Mrs. Turk? A. One-half each. 
Q. The total authorized capital stock was four 
hundred shares, I believe? A. That 1s right. 


Q. And you and Mis. Hughes took two hundred 
shares by [79] the stock subscription shown in the 
minute book, which counsel has, apparently, been 
examining ? A. ‘That is right. 

Q. And My. and Mrs. Turk subscribed for the 
other two hundred shares; is that correct ? 

A. Yes. 

Mr. Snow: I believe we have admitted all this, 
your Honor. 

The Court: Yes. 

Mr. Boldt: Well, it is a little hard to complete 
ke 

Q. (By Mr. Boldt): Now, at the time that the 
corporation was organized, what was it? What 
was the purpose of the organization? The corpora- 
tion, what was this company going to do? 

A. Sell electric fence controllers and related 
products all over the Western States. 

Q. Was it going to carry on any existing busi- 
ness that had been going on before that? 

A. Yes. The business formerly owned by Mr. 
Turk himself as an individual. 
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Q. I see. And that was to be carried on as a 
going concern; is that right? 

Pee inams tight. He just continued the same 
business. [80] 

Q. Now, referring your attention here, Mr. 
Hughes, if I may, to the Exhibit A-7 

Mr. Snow: Your Honor, if we may interject 
an objection here to this line of questioning. The 
articles of incorporation speak for themselves and 
I can’t see why they can be changed by any testi- 
mony. 

Mr. Boldt: That is right, the written documents 
ean not be, but I can not do it all at one time. 

The Court: Proceed. 

Q. (By Mr. Boldt): Referring your attention 
now, Mr. Hughes, to Exhibit A-7, which are the 
minutes of the meeting of November 4, 1941, which 
this morning I took out of the minute book in the 
presence of Mr. Snow and the Court, and we had 
them marked; do you recognize that? 

A. Yes. 

Q. Now, these minutes bear the signature of R. 
H. Turk as president and G. N. Hughes as secre- 
tary. Are those signatures respectively those of Mr. 
Turk and yourself, Mr. Hughes? 

The Court: I think that was admitted, wasn’t 
it? 

vee Uhey are. 

The Court: I thought counsel admitted that. 

Mr. Boldt: Yes. [81] 
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@. (By Mr. Boldt): Now, Mr. Hughes im 
document A-7 the following appears: “R. H. Turk 
and G. N. Hughes had heretofore owned certain 
assets as co-partners, and were doing business in 
Vancouver as an electric fence company, and had 
built up a business and created good will. The said 
assets consisted of machinery, equipment, good will, 
accounts receivable, ete. Said G. N. Hughes and 
wife and R. H. Turk and wife then offered to con- 
vey to the corporation all of the assets of said co- 
partnership in full payment of the capital stock 
subscribed by R. H. Turk and wife and G. N. 
Hughes and wife. It was thereupon duly moved, 
seconded and carried that the best interests of the 
company would be furthered by accepting the offer ; 
that the reasonable value of the said assets was 
$4,000.00, and the officers of the corporation were 
thereupon instructed and authorized to issue to the 
stockholders common stock in payment of said as- 
sets, and that their stock subscriptions were con- 
sidered paid in full.”’ 

Do you recall that entry? A. Yes: 

@. And that, of course, that entry was made 
and signed and subseribed to by Mr. Turk and 
yourself on the date it bears; is that correct? 

A. That is fight. [82] 

(). Now, Mr. Hughes, in addition to the ad- 
vances made, what assets of the preceding busi- 
ness—strike that. Let me ask you, did Mr. Turk, 
was Mr. Turk, at that time, conducting any other 
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business in Vancouver, or anywhere else, in the 
electric fence business, excepting the business taken 
over by the corporation? 

A. No; no other business. 

The Court: Were you? 

The Witness: No. 

Q. (By Mr. Boldt): There was no other elec- 
tric fence business being conducted by either your- 
self or Mr. Turk at that time; is that right? 

A. No. That is right. 

@. Now, an integral part of the business taken 
over by this business at that time was the sale of 
products having labels similar to the labels I called 
your attention to a moment ago? 

A. That is right. 

@. There was no change in the name ‘ Interna- 
tional’’ carried in seript on the product? 

A. None whatever. 

Q. And it has been carried down to the present 
time ? A. That is right. 

Q. Now, Mr. Hughes, at the time of the organi- 
zation of [83] the corporation, did you pay some 
money to Mr. Hughes or into the company or in 
some manner convey consideration to him? 

A. To Mr. Turk, you mean? 

Q. To Mr. Turk; yes, excuse me. 

A. Yes; JI did. 

@. You paid him some money on the purchase 
to equalize the purchase of your half of the busi- 
ness ? weer ‘cid. 
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Q. And all of the assets, as recited! mm “hs 
minutes, of the preceding business were conveyed 
to the corporation? A. That is right. 

@. Now, after organization of the corporation, 
in October 9, 1941, until July 1, 1944, did Ma. Turk 
conduct any business, electric fence business, or any 
other business, using the same name or any other 
similar to that excepting in connection with the 
Washington corporation? Insofar as any activities 
outside of the Vancouver office were concerned ? 

A. No; except what he did in Chicago when he 
went back there. 

Q. When he went back to Chicago? 

A. Yes. 

Q. Now, were you in any manner—did you in 
any manner participate in any of the decisions on 
matters that [84] Mr. Turk and Mr. Soper reached 
in their business transactions ? 

A. No. I had nothing to do with that at all. 
I didn’t know anything about it until 1t was over. 
Any of those transactions were their own affairs. 

Q. You were not consulted ? A. No. 

Q. Or your approval sought? 

nw. Noe noteaueailh 

Lhe Court: In 1941 you organized the corpora- 
tion and you both devoted your time and energies 
and efforts towards selling the products ? 

The Witness: That is right; your Honor. 

The Court: And how long did that situation 
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continue where you both worked out of Vancouver 
and stayed in Vancouver ? 

The Witness: Until I bought him out, July 1, 
1944. 

The Court: For a period of about three years? 

The Witness: Approximately; yes. 

Q. (By Mr. Boldt): During which time both— 
that was the thing I was coming to—both you and 
Mr. Turk were active in the affairs of the Washing- 
ton corporation during that three year period; is 
that right? [85] A. That is right. 

Q. What office was held by Mr. Turk? 

A. Mr. Turk at all times up to that time was 
president of the corporation and I was secretary. 

Q. Mr. Turk was president and you were secre- 
tary of the corporation from the time of its incor- 
poration until the time you bought him out in July 
1, 1944? A. That is correct. 

Q. Now, during all of that time then, he was— 
was he also on the pay roll of the corporation ? 

A. Yes; he was. 

Q. He was? A. That is right. 

Q. And how was his compensation, as compared 
to your compensation, in the form of salary or 
otherwise, in the affairs of the Washington cor- 
porations ? 

A. It was approximately the same with the ex- 
ception that early when he was travelling on the 
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road a great deal of the time he was paid a com- 
mission on a portion of it. 

Q. But the salary drawn as shown by the min- 
utes were the same for him as for vou? 

A. That is correct. 

Q. And that continued down through the whole 
time of his connection with the Washington cor- 
poration; is that right? [86] 

A. That is right. 

Q. And in the adjustment made of your affairs 
when you bought him out, he received full credit 
for that salary, did he not? A. That is*mighig 

Q. So that in effect, when he received all of the 
money that he is to receive for the sale on July 
1, 1944, he would have received his full and com- 
plete and unreduced salary throughout his whole 
period with the corporation ? 

A What iseretie 

Q. Now, during this period of those three years, 
were you still handling the same products? 

A. We were. 

@. The same labels? A. We were. 

Q. Now, after Mr. Turk went to Chicago and 
began his operations with M1. Soper, labels were 
used, were they not, by him in which he continued 
to carry the name Vancouver, Washington, on those 
labels ? A. Thatis commect: 

Q. In fact, at all times down to the present 
time, Mr. Turk has continued to carry Vancouver, 
Washington, on the labels? 
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A. Not until the present time but for several 
months [87] after I bought him out. 

Q. And down the entire period of time that this 
type of label was used, up until you deleted some 
portions of it, when you took over after buying 
Mr. Turk out, the label carried on the face of it 
Vancouver, Washington, did it not? 

A. That is right. 

Q. As well as Chicago, New York, in some in- 
stances ? A. That is right. 

@. And with that exception, through the entire 
period of the use of the label, it did include the 
words Vancouver, Washington; is that correct? 

A. That is correct. 

Q. Now, is there any other International Elec- 
trie Fence Company, Inc., Vancouver, Washington, 
except the Defendant here? 

A. None at all. Nor is there any other in the 
State of Washington. 

Q. Nor is there any in the State of Washington ? 

A. No. 

Mr. Snow: You better give some dates here. 

Q. (By Mr. Boldt): During the period since 
the Washington corporation has been organized, are 
you aware of any other International Electric 
Fence Company at Vancouver, Washington, other 
than [88] the Defendant? A. None at all. 

Q. Now, Mr. Hughes,—— 

Mr. Boldt: The reason that I am hesitating, 
your Honor, I am frank to say, is that under the 
authorities, it is not admissible to alter the terms 
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of a written instrument subscribed to by both of 
the parties as was the minutes in this instance 
parole, and 1 do not propose to do that 
The Court: J am going to allow you substantial 
latitude in that regard. That rule was made, of 
course, as the outgrowth of years of experience, 
but it is a flexible rule and particularly so in an 


equity case, So 

Mr. Boldt: The authorities are pretty uniform 
on that. 

The Court: I know there are many of them, 
but in this ease there is allegations of fraud and 
there is no reason why you shouldn’t go in and get 
the picture and put our cards on the table. 

Mr, Boldt: That assent. 

The Court: Something arose between these two 
men six or eight years ago that wasn’t reduced to 
writing and I am anxious to know if the relation- 
ship was a profitable one. 

Mr. Boldt: If your Honor wants to ¢o ite 
that you [89] will go into a long story. 

The Court: I don’t want to go into a long story 
but I want to know what brought this about in 
1941; whether this sale of the corporate stock 
was made prior to Mr. Turk’s going East. 

Mr. Boldt: Oh, yes, it was. The Washingtom 
corporation was organized considerably prior. 

The Court: It was organized some three or four 
years before, but before he started on the Eastern 
trip did they attempt to settle their ownership of 
the corporate stock. 
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Mr. Boldt: All right. Let’s get at it this way 
then. 

Q. (By Mr. Boldt): Mr. Hughes, what led 
up to—you see what his Honor has in mind—what 
led up to the matter of your buying out the bal- 
ance of the stock in the Washington corporation ? 
Just tell his Honor as briefly as you can what led up 
to it and the circumstances of your taking over the 
balance of the stock. 

A. There were two main reasons. One was the 
fact that Mr. Turk continued to raise prices on me 
until I had to pay 3314 per cent more. 

The Court: You were working together at Van- 
couver at that time? [90] 

The Witness: No; he was in Chicago. 

The Court: Before he went to Chicago. I 
thought he didn’t go to Chicago until 1944. 

The Witness: 1945. 

Mr. Boldt: Considerably before 1944. 

The Witness: More than a year or so. 

The Court: What was the understanding that 
caused him to go to Chicago and vou stay here? 

The Witness: That was brought out earlier this 
morning due to the fact that stecl and other prod- 
ucts were so hard to obtain. 

The Court: It was a pleasant transaction ? 

The Witness: Yes. 

Q. (By Mr. Boldt): Did vou know when Mr. 
Turk went back to Chicago that he proposed to 
go back there and engage in extensive operations 
with Soper? 
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A. No; IL knew nothing about that. 

Q. What was your understanding with Mr. ‘Turk 
as to what he was to do there as far as the Wash- 
ington corporation affairs were conecrned ? 

A. We was to help Mr. Soper speed up pro- 
duction of the electric fence controllers so as to 
ect them out here to sell. We had many orders and 
eouldn’t supply them. 

The Court: While I have it in mind—when you 
went [91] into a corporate existence from a copart- 
nership, as it were, in 1941, you had been trans- 
acting a substantial amount of business through 
the vear 1940? 

The Witness: Yes. 

The Court: And in 1941 you organized the cor- 
poration ? 

The Witness: Yes. 

The Court: Did it take over all of the accounts 
eurrent and all of the liabilities that the copart- 
nership had? 

The Witness: Yes. 

The Court: And you had orders that you hadn’t 
filled vet at the time you set up the corporate struc- 
ture ? 

The Witness: Yes. 

The Court: And vou had orders that had been 
filled and not paid for? 

The Witness: Yes; accounts receivable shown 
on the books. 

The Court: And all of that went into the cor- 
poration ? 
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The Witness: Yes. 

Mr. Boldt: On that, let me bring out a point. 

Mr. Snow: Mr. Boldt, please; I would like to 
correct a misimpression in his Honor’s mind. There 
was no copartnership of any kind between this man, 
Mr. Hughes, and [92] Mr. Turk, prior to the for- 
mation of the corporation; and I am sure your 
Honor speaks of a copartnership. 

Mr. Boldt: The minutes record that there was 
signed, by both Turk and Mr. Hughes 

The Court: Then he should be interrogated as 
to whether there was a copartnership. 

Mr. Snow: I wanted to be sure, because that 
was my impression. 

Q. (By Mr. Boldt): Now, was there any other 
part of the business that Mr. Turk was conducting 
as an individual in Vancouver that was not turned 
over and assigned to and taken over and serviced 
and conducted by the new corporation? 

A. None at all; no part at all. 

@. Every single phase of the business opera- 
tion prior to that time was continued by the cor- 
poration without a break in continuity; is that 
correct ? em iateis riot, 

Q. Now, this matter of whether or not there 
was or was not a partnership. ‘The minutes signed 
iy both yourself and Mr. Turk recite that R. H. 
Turk and G. N. Hughes had certain business as 
copartners and had built up a business, and the 
said assets consisted of machinery and so on and 
Hughes and wife and Turk and wife then offered 
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to convey to the corporation all of the assets of 
the copartnership in [93] payment of the stock, 
and so on—do you recall that? A. Yes, sim 

Q. Those minutes were signed by you and Mr. 
Turk? A. “Yies: 

The Court: He testified to that. 

Q. (By My. Boldt): Who prepared—who wrote 
them? 

A. When we decided to incorporate we went to 
My. Shaffer. 

Q. Louis Shaffer? ms, Mes. 

Q. Now continue. 

A. We gave him the circumstances how we were 
conducting the business, what the property was, 
and had him draw up the papers as he thought 
they should be and he prepared these minutes him- 
self. Those are his own stenographer writings, his 
dictation, and we considered that he was writing 
the way they should be written and we both 
signed it. 

Q. Now, at the time that vou presented the facts 
and circumstances of the situation to Mr. Shaffer, 
was Mr. Turk present at that time? 

A. Yes; we talked about it. 

The Court: When you say ‘‘we,’’ you mean you 
and Mir. Turk and the attorney? [94] 

The Witness: Yes. 

The Court: You didn’t have your wives there? 

The Witness: No; I don’t think so. 

®. (By Mr. Boldt): In 

The Court: Just a moment now. Let me ask 
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another question. Of course, I am assuming there 
might have been some long discussions between you 
and Mr. Turk before you decided to employ an 
attorney and draft articles of incorporation and 
there might not have been. Do you recall now 
who suggested that you incorporate? 

The Witness: It was my suggestion. 

The Court: That is all. 

Q. (By Mr. Boldt): Now, at this time—— 

Mr. Boldt: Your Honor, I don’t want to offer 
any evidence in violation of evidence rules but in 
view of your Honor’s comments, I will ask Mr. 
Hughes this. 

Q. (By Mr. Boldt): Were there, Mr. Hughes, 
any understandings, agreements, reservations or 
limitations of any nature between you and Mr. 
Turk concerning any limitation on the right of the 
new corporation to use the name ‘‘International’’ 
on its products and in its business? 

Mr. Snow: May I have the question repeated 
before [95] you answer ? A. No. 

The Court: He answered ‘‘no.”’ 

(Whereupon, material appearing in lines 20 
through 24, page 95, were read by the reporter.) 


Mr. Snow: And what was the answer? 

The Witness: None whatever. 

Q. (By Mr. Boldt): Was there anything else 
that this company was doing excepting selling and 
distributing products under the name ‘*Interna- 
tional’’? 
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A. ‘That is all we were doing; that was ova 
business. 

Q. That was the very heart of your business? 

A. hat is aot. 

Q. Now, after the corporation was organized 
and you contmued operating until the time you 
purchased his stock, was there any change in the 
use of the name ‘‘International’’? 

A. None whatever. 

The Court: I think he answered ‘‘none what- 
ever.”’ 

Q. (By Mr. Boldt): Nom, I want youTtosiee 
the Court—answer the question I asked some time 
ago—tell the Court what the circumstances were 
that led up to your taking over the balance of the 
stock of the corporation. 

A. J practically answered that. The first reason 
was [96] what he charged me at that time for these 
electric fence controllers. 

Mr. Snow: Your Honor, I am going to have to 
object unless he specifies dates and times and who 
was present. I don’t like to interject but I think 
we can save a lot of cross examination. 


The Court: There appears to be something left 
out. After Mr. VPurk went back East was there 
some change that was 

The Witness: Yes. 

The Court: ‘Fell ug What it was. 

The Witness: After Mr. Turk went back there, 


he became half owner back there and consequently 
had control of our souree of supply, being half 


: 
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owner here too. And after he was back there a 
short while and instead of shipping these control- 
lers and other merchandise to us to distribute to 
the State representatives for other states, Wash- 
ington, Oregon, Idaho, California, any place we 
might get business, he began to ship them direct, 
thus eliminating the Vancouver corporation from 
participation in the business of the outside states 
and that way was limiting us to the two states and 
depriving us of our share of the business of the 
other states on the West Coast. 

Q. (By Mr. Boldt): Now, let us go into that 
a little bit more to be [97] sure we have it correct. 

The Court: Well, now, when that situation oc- 
eurred, you had not negotiated for the purchase 
of the stock? 

The Witness: No. That is one of the things 
that led up to it. 

@. (By Mr. Boldt): Now, if I get that cor- 
rectly, prior to the time that Mr. Turk went back 
to Chicago, all of the business that was done in any 
of the Western States, California or elsewhere, was 
funneled through the Washington corporation ? 

Neihart is meht. - 

Q. You had them made and wherever they were 
sold in the Western States the Washington corpo- 
ration handled the same—the sale of them? 

A. Ves, 

Q. And Mr. Turk received a special commis- 
sion, did he not? A. Yes. 
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Q. On business outside of the states of Wash- 
ineton and Oregon? A. That is correct. 

Q. But the Washington corporation received a 
certain portion of the commission, or the profit, 
on those transactions; is that correct? [98] 

me Dat is correct, 

Q. Now, after Turk got back to Chieago he 
eonceived the idea of shipping to the California 
people. to the Idaho people, and various other 
people outside of the States of Washington and 
Oregon. directly from Chicago? 

A, What is) correct: 

Q. And in that case eliminating the participa- 
tion of the Washington corporation in the trans- 
action ? AS Comer: 

Q. And eliminating any profit or commission 
that vou could have derived from those sales? 

A. That is correct, 

Q. Now, when that was done, an issne was 
raised between you and Mr. Turk about that? 

A. Yes. 

Q@. And a ereat deal of correspondence about 
that was had—that he was diverting this income 
from the Washington corporation ? 

A. ‘That is correct. 

Q. And throughout your correspondence and dis- ~ 
cussions with him, what was his position with ref- ; 


erence to the money he was diverting away from @ 
the Washington corporation? 

A. He stated in several letters, I don't reeall 
how many, three or four or five, that it was @ 
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matter of saving on bookkeeping and assuring me 
we would receive our share [99] of the profits. 

Q. Did you ever receive it? 

A. Never received any. 

The Court: Do you have those letters? 

The Witness: Yes; we have them here. 

Mr. Boldt: Yes, we have them here. Several 
were introduced at the Clark County trial. 

Q. (By Mx. Boldt): Did the Washington cor- 
poration receive a penny from those shipments di- 
verted by Turk to the other States? 

No; none whatever. 
That was one difference between you? 
Yes. 
What was the other one? 
The price question. 
Explain that, a little more. It is clear to 
you but the Court doesn’t know. JIixplain to the 
Court how that affected you. 
Mr. Snow: May I ask that the witness speak up. 


Sa 


I missed the last two questions. 

Mr. Boldt: Why don’t you come over here? 

Mr. Snow: I am as close as I can get. 

Mr. Boldt: He is talking to the Court. 

A. As an illustration, we have one particular 
unit that we sell, our number 106, and our previous 
price had [100] been. early in the game, six and 
a half; and it was raised to seven, and at the time 
I bought him out they were seven-fifty each, and 
Mr. Turk began to charge me ten dollars instead 
of $7.50, to put me in the same class as other state 
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distributors and, of course, at that time we were 
selling to jobbers as well as to dealers. 

Mr. Snow: That is not entirely correct. 

Mr. Boldt: Let me see if I can get this pin- 
pointed down. 

Q. (By Mr. Boldt): ‘he product itself iat tins 
particular time was heing manufactured back m 
Chicago? A. "TWat is tight. 

Q. By this partnership of Soper and Turk? 

x. That is right 

Q. Right? A. Thats right; comecr 

Q. And the Soper and Turk partnership were 
selling them to you in Washington, the Washington 
corporation ? A, That is*fielit. 

Q. At specified prices from time to time? 

A, Mhat is right. 

Q. Now, prior to the time that this difficulty 
arose between you, the Soper-Turk partnership was 
selling these products to vou at a given price, say 
$7.50? [101] 

A. $7.50, 

@. And then Mr. Turk on his own initiative 
decided he would raise the price to the Washington 


corporation ? A. What is T9eiit. 
Q. And he did do that? A. That is mote 
Q. What was the percentage? A. 331%. 
Q. $2.50 over $7.50? A. Yes. 


Q. What was his announced purpose in doing 
that? Was it for the benefit of the Washington 
corporation ? A. lard. 
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@. Did he undertake in any manner to provide 
for the Washington corporation to participate in 
that increased price? A. No; not at all. 

Q. That was for the benefit of the partnership 
of which he and Soper were partners? 

A. That is correct. 

Q. Now, those were the two bones of contention 
between you and Turk? A. That is correct. 

@. The one was the diverting of the product? 
Diverting of the product away from the Washing- 
ton corporation and [102] the other was raising the 
price by some substantial percentage; is that cor- 
rect ? A. That is correct. 

@. And were there any others? 

A. No; that is the only two. 

Q. Now, for how long a time did you have an 
interchange of correspondence and argument about 
this situation, approximately ? 

A. Probably a year; something like a year. 

Q. All right; and it finally culminated in a pro- 
posal of buying out the balance of the stock? 

Ceeewiat is right. 

Q. Tell us who did what in that connection? 

A. Well, I realized that we were heading for 
trouble because of these two situations and I wrote 
Mr. Turk one time, I think in the spring of 1944, 
that I thought it would be a good idea if he would 
set a price to either me or what he would take, a 
price for what either one would take and either one 
could take over the corporation, whichever way it 
was decided, and so he came out. 
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@. He came out to Vancouver? 

A. He came out to Vancouver, and we made 
the arrangements to make the deal and I purchased 
the stoek from him. 

Q. All right; what was the consideration, in 
round figures. What was the consideration that he 
received for [103] the balance of his stock? 

A. Approximately thirteen thousand dollars. 

Q. And what was the further sum, an additional 
sum, later to be paid? 

A. Approximately six thousand dollars to each 
of us. I had the same on the books as him, eredited 
to our salaries but not paid. 

Q. Now, Mr. Hughes, at the time that you pur- 
chased the balance of the stock of the Washington 
corporation from Mr. Turk and his wife, was there 
any understanding or agreement or reservation or 
limitation of any kind expressed by him or by von 
or in any manner covered concerning any hmitation 
on the right of the Washington corporation to con- 
tinue using the name ‘International’ on products 
they were selling? 

A. Absolutely none. That was a foregone con- 
elusion that that was what I should be doing. 

The Court: Was anything said that it should be, 
or are you concluding ? 

The Witness: Well, the business was to be con- 
tinued the same as it had been under the same name 
because we were incorporated. T take over his half 
of the business. 
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The Court: Anything said about your trade 
name? 

The Witness: Nothing whatever. 

The Court: By neither of you? [104] 

The Witness: No; that is mght. 

The Court: On this thirteen thousand dollars 
plus, the salary fixed as a consideration, nothing 
was said about the trade name then? 

The Witness: Nothing whatever. 

Q. (By Mr. Boldt): Now, the name of the com- 
pany at that time and at all times had been ‘‘ Inter- 
national Electric Fence Company, Inc.’’? 

A. That is correct. 

Q. And the product you were selling was sold 
under that name? ee Ruieht: 

Q. Now, Mr. Hughes, what, if anything, would 
you have had in that corporation—what would it 
have had—if it didn’t have the right to sell a prod- 
uct under the name ‘‘International’’? 

A. Practically nothing. 

Q. Was there any expression by Turk or you or 
anybody even remotely suggesting that it should 
not have the continued right to use the name ‘*In- 
ternational’’ on the products? 

A. No suggestion at that time whatever, at any 
time, before or since. 

Q. Now, as a matter of fact 

Mr. Snow: Before or since? 

The Witness: He notified me later. 

Mr. Boldt: That is what I was coming to. 

Q. (By Mr. Boldt): When was the first time 


[105] 
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that Turk expressed to you directly, or it came to 
your knowledge, that Turk claimed you didn't have 
the right to use the word ‘‘International’”’ in your 
business ? 

A. Well, it would be in the fall of 1944. I just 
don tveeall the exact date, 

Q. Sometime after you bought the corporate 
stock ? 

A. Yes, and my recollection is that it was in 
October or November, somewhere in there. 

Q. That was the next thing I was coming to. 
After you bought the corporate stock from My. 
Turk, another bone of contention then arose be- 
tween you, didn’t it? A. Yes. 

@. And what gave rise to that? Explain what it 


A. I don’t know if I know what bone 

@. Iam speaking of the difference that occurred 
in the fall of 1944, after you had owned the whole 
of the stock of the Washington corporation. 

A. Regarding selling, you mean? 

Q. Yes. Regarding the securing of your product 
and the price of it and so on. [106] 

A. | am not ginte clear on it. 

@. Was there a time when Mr. Turk refused to 
sell you any more equipment ? A. Yes. 

Q. That is what I am talking about. 

A. I didn’t understand. 

Q. All right. When was it? 

A. We have the papers here. I don’t recall the 
date. Along in October, I believe. 
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Q. 1944? A. 1944; I think so. 

Q. Now, tell the Court what brought about that, 
his refusal to furnish you with fencers? Why did 
he refuse to furnish them to you? 

A. We were in disagreement about the cost of 
the controllers. I argued that we would do more 
business to lower our price rather than raise. I 
gave him an order for so many at $7.50 or a lesser 
order if he charged me $10. Then he refused the 
order and sent me a letter saying I would not have 
the right any longer to sell electric fence products. 

Q. After he told you that, after your refusal to 
pay that price, you procurred your future needs 
from Mr. Soper’s organization in Minneapolis? 

A. That is correct. [107] 

@. And since that time down to the present, Mr. 
Soper’s concern has supplied you with the products 
that you distribute ? Ne Wliat 1sicornec 

Q. Now, Mr. Hughes, I believe that sometime 
after acquiring all of the stock in the Washington 
corporation, you filed in various states a registra- 
tion of the trade name, did you not? 

A. I did. 

@. And—— 

Mr. Boldt: ‘To avoid multiplicity in the record, 
may the witness step down and get the certificates, 
your Honor? 

The Court: Yes. 

Mr. Boldt: Would you get the original certifi- 
cates? 
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The Court: I am wondering if vou ean’t stipu- 
late to that. 

Mr. Snow: I am willing to stipulate but I would 
like to see them. If he has the cetrificates, I am 
perfectly willing to stipulate. 

The Court: Well, will you get into the record 
when they were filed. I thought it would save bur- 
dening the record with all the exhibits if you stipu- 
lated the facts involved. [108] 

Mr. Boldt: Yes. 

Mr. Snow: Your Honor, while we are waiting 
for this material, I have not objected to the form 
of questions that counsel has been purporting here 
on the assumption he is only trying to do a job of 
informing the Court on the facts, and I assume 
that counsel for Defendant will have the same cour- 
tesy and I will be allowed to follow the same pro- 
cedure without interfernce of objection to the form 
of the question. Is that agreeable? 

Mr. Boldt: That is a little hard to say. 

The Court: The court can not discriminate 
between counsel] on either side on the rules of evi- 
dence. I want to get at the gist of things. 

Mr. Snow: Thatis what L thouglit, 

The Court: This is a trial on a trade mane: 
There is in favor of the plaintiff the fact that whe 
has an official registration from the Patent Offiee, 
but T am still confronted with the problem of deter- 
mining whether he has a right that 1s prior both an 
time and in general equitable rights. 

Mr. Boldt: I have no objection to going to any 
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phase of it, only I thought it was fair to call atten- 
tion to the fact that we are all bound by these writ- 
ten documents but to go back of them is perfectly 
agreeable to me, because [109] 

The Witness: I have it now. 

Mr. Boldt: The record may show at this point 
that the Defendant corporation registered, or filed 
for registration, the trade mark ‘‘International,”’ 
applied to electric fence controllers controlling elec- 
tric current applied to fences or fence wires, stock 
rods—— 

Mr. Snow: It is immaterial; it is the same line 


of questions. 

Mr. Boldt: On the following dates: April 20, 
1945, in the State of Washington. 

My. Snow: That isn’t correct. 

Mr. Boldt: Filed for record. 

Mr. Snow: Why don’t you have the issue date 
and the record number. 

Mr. Boldt: I am talking about the State of 
Washington. Was filed for record in the office of 
the Secretary of State of the State of Washington 
on April 20, 1945. Correct? And in the State of 
Idaho, June 28, 1945. And June 7, 1945, in the State 
of California. August 6, 1945, in the State of Utah. 
October 11, 1945, in the State of Nevada. July 24, 
1945, in the State of Montana. October 18, 1945, in 
the State of Wyoming. October 29, 1945, in the 
State of Colorado. November 18, 1945, in the State 
of Texas. 

Mr. Snow: November what? [110] 
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Mr. Boldt: November 13, 1945, in the State of 
Texas. 

May the record show that the dates recorded are 
as shown in the original exhibits? 

Mr. Snow: So agreed. 

The Court: <All right. 

Q. (By Mr. Boldt): Now, Mr. Hughes, when 
these were, when these filings were made, they were 
made on the name ‘‘International’’? 

A. That is correct. 

@. And in some instances the label was attached? 

A Yes; thatis nigin 

Q. And they had it in the script form? 

A What is mehr: 

Q. Now, I notice on one or two of these files 
there are the words, ‘‘Reg U 8 Pat Off.”’ 

uw VS, 

Q. Had you at that time also made an applica- 
tion to the United States Patent Office for this? 

A. Yes; we had. 

Q. And do you recall the date of your applica- 
tion ? 

A. No; I don’t recall the date. 

Mr. Boldt: Will you concede, Counsel that it 
was prior [111] 

Mr. Snow: No; I won’t concede. 

The Court: It is sufficient for my purpose that 
he made an application in the year 

Mr. Boldt: I want to bring out, if your Honor 
please, that Mr. Hughes made application in the 
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United States Patent Office prior to the application 
of Mr. Turk, the one now in question, by several 
months as I recall it. 

The Witness: Yes. 

Mr. Boldt: We will get the exact date. 

The Court: There is no use trying to prove that 
by oral testimony. We have in evidence the permit, 
or recognition by the Patent Office, showing the 
date when the application was made. 

Mr. Boldt: That is right. 

Q. (By Mr. Boldt): And when Mr. Turk’s 
application was made, it was made after your apph- 
cation, was it not? 

A. That is right. 

Q. And when he made his application he recited 
one day prior to the day you had specified in yours 
as being the day of priority of use? 

A. That is correct. 

Q. You had fixed it as January 2nd and he fixed 
it January Ist, and his day was one day ahead of 
the date you specified in yours? [112] 

The Court: One day ahead of what? 

Mr. Boldt: As the date of original use. 

The Court: Oh, all right. 

Mr. Snow: I think it is too incomplete, your 
Honor. He ought to specify. He says he did it but 
he doesn’t show anything. 

The Court: If you have some document. 

Mr. Boldt: Oh, yes. Of course. 

Q. (By Mr. Boldt): You have your application 
here ? 
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A. That is in the Charles W. Hills office in Chi- 
cago. We have correspondence there. 

My. Boldt: You probably have it in your file. 

Mr. Snow: For the purpose of this trial, if they 
are going to rely on anything like that, I think that 
this application that he claims to have filed, I will 
admit that it was filed and was filed on March 12, 
1945, but I also want to state that the application 
is still pending in the United States Patent Office. 

The Court: And Mr. Turk filed nis application 
on what date? 

Mr. Snow: He filed on the 20th day of August, 
1945. That is the filing date. 

Mr. Boldt: You concede for the record then that 
Hughes’ filing was Mareh, 1945, and Turk’s filing 
in [113] August, several months later? 

The Witness: That is correct. 

Mr. Boldt: Mr. Snow just stated those dates and 
J will take them as correct. 

Mr. Snow: It is from the Patent Office. 

Mr. Boldt: You acknowledge it? 

The Court: Let’s proceed. 

Mr. Boldt: Now, is it not correct that from your 
file that you fixed the date one day prior to the date 
specified in Myr. Hughes’ application as the date 
of original use. 

Mr. Snow: I didn’t handle the application. 

Mr. Boldt: I qwillask you1fitis notee 

Mr. Snow: I am not on the witness stand. 

Mr. Boldt: You object to it? 
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The Court: Let’s proceed. He doesn’t want to 
stipulate on that issue. 

Mr. Snow: Yes; I have checked it, your Honor. 
It is true. One date is, January 1, 1938, Mr. Turk’s 
certificate registration, and Mr. Hughes’ is January 
BE, 1938. 

Q. (By Mr. Boldt): In other words, Mr. Turk 
picked a Holiday and you picked the first business 
day ? 

The Court: I think you can agree that they 


didn’t know each other [114] 
Mr. Boldt: Oh, yes. 
The Court: in 1938. 


Mr. Boldt: In 1945. 

The Court: J thought he said 1938. 

Mr. Snow: I did. 1938. 

The Court: When they began to use the trade 
name. 

Mr. Boldt: Oh, yes your Honor but the date of 
the apphcation—— 

The Court: I understand that, but when they 
began using the trade name, these men didn’t know 
each other. 

Mamsiboldt: That is “might. They didn’t know 
each other at that time, but the point I was con- 
cerned with now is to what 

The Court: Were you using this name in Janu- 
ary of 1938 and selling these products? 

The Witness: Not personally but only as I 
bought Mr. Turk’s right through the corporation 
and he transferred it to the corporation. 
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The Court: I see. 

Mr. Boldt: They were both basing them claim 
on the same original use but in the one case Mr. 
Hughes used the date January 2nd because it was 
a non-holiday and Mr. Turk used January Ist. 

The Court: I don’t care for an argument now. 
I am going to take the afternoon recess now. This 
ease will [115] be at recess for twenty minutes now. 

(Whereupon, at 3:10 o'clock, p.m., January 
13, 1949, a recess was had until 3:30 o’elock, 
p.m., January 13, 1949.) 

(Counsel heretofore noted being present, the 
following proceedings were had.) 


The Court: You may proceed. 

Mr. Boldt: Yes. Mr. Hughes. 

Q. (By Mx. Boldt): Well now, to clarify the 
point we were last speaking about, Mr. Hughes, 
the use of the name ‘*International’’ that you pred- 
icated your application on, was the use of your 
predecessor, namely 'urk’s use, was it not? 

A. Yes; that is right. 

Q. It, of course, is the same use that he refers 
to in his application; that is right 1s it not? 

A. Yes. 

Mr. Snow: Yes. 

Mr. Boldt: Yes. 

Q. (By Mr. Boldt): Now, after that time, were 
there any other transactions of any kind between 
vou and Mr. Turk excepting the litigations in the 
Clark County case and so on? 
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A. No; no other business transactions. 

Q@. No other transactions except that? 

A. That is right. [116] 

Q. Now, after the time you bought out the bal- 
ance of the stock in the Washington corporation, 
what change did you make in the label, in the tags 
and labels, that you were using? 

A. Wehad a new type. It is shaped differently 
and a little different wording, including our own 
name only instead of Chicago and New York. 

@. As far as the wording and content of it, you 
deleted the names New York and Chicago and con- 
tinued with the word Vancouver, Washington, as 
had been used prior to that time? 

A. That is right. 

Mr. Snow: Will you please ask the witness to 
speak up and give the date? 

Q. (By Mr. Boldt): Give us the date of the 
change deleting the words Chicago and New York. 

A. I eowdn’t say as to that. It was sometime 
after we made the deal and I bought him out, but 
I couldn’t say just exactly as to the time because 
it took sometime to have them printed. 

Q. It was the next use of labels after you bought 
him out? 

A. After we disposed of what we had on hand. 
It took us almost two years to get rid of the stock 
on hand when [117] I bought him out, but as soon 
as we got the new stock and got rid of the old stock, 
we began to use them. 

Mr. Boldt: I see. Now, I think that probably 
concludes my direct examination. 
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Mr. Snow: May I have Exhibits 12, 7, 6 and 5% 


Cross-Examination 
iy MY. Snow: 

Q. Mr. Hughes, on direct examination you stated 
that you had been using labels that have been iden- 
tified in this case as 12, 7, 6 and 5. I would like te 
show you Plaintiff's Exhibit 12, and Plaintiff's 
Ioxhibit 5, and ask you whether or not those are 
the labels that you were using after July 1, 1944? 

A. This? Let’s see. Yes. All three of them are 
ours and used after that date. 

Q. When did you begin using those labels, My. 
Hughes? 

A. The question I answered a while ago, I don’t 
know the exact date we began using them, any par- 
ticular label, for the reason we had a lot of stock on 
hand and used that up first and then when we got 
in new stock and got in new labels these were 
apphed. 

Q. I believe you testified it took you about two 
years. That would be about July, 1946, that you 
used those? 

A. On one particular unit. [118] 

Q. One particular unit? 

A. Yes. 106. That is the one we had the large 
stock of. 

Q. Do you have any labels for any of the other 
units? 

A. Well, these are all for—these two metal ones 
are both for—different units. One is 44 D and the 
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other is 44-11. That is different from 106. That is 
a different type fencer. 

Q. Did I understand you to say, that you did 
not use—this label in your hand, you began using 
after July 1, 19462 

A. Oh, yes; afterwards. 

@. Afterwards? m. That isvcomect. 

@. Now, I hand you Plaintiff’s Exhibit 7 and 
Plaintiff’s Exhibit 6 and ask you if yon ever used 
those labels on your products ? 

A. Yes; we have used these. 

@. When? 

A. These were the type of labels that Mr. Turk 
and Mr. Soper placed on the units, these controllers, 
prior to the time that I bought him out; prior to 
July 1, 1944. 

@. And how long did you use them Mr. Soper— 
Mr. Hughes? 

A. AsT said before, until they were used up. 

Q. So that you used those labels then from 
July—they [119] were in use prior to July 1, 1944, 
and subsequent to July 1, 1944; is that correct? 

A. Yes. We had over three thousand units on 
hand and it took us quite a while to sell them all. 

The Court: What is the difference between the 
labels ? 

The Witness: These have Chicago, New York 
and Vancouver, Washington; and our state Van- 
ecouver, Washington. 

The Court: Is that the only difference ? 
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The Witness: That is practically the only dif- 
ference. 

Q. (By Mr. Snow): The description “Inter- 
national”* on all of those labels is identical, is that 
eorrect, Mr. Hughes? A. hat is correct. 

Q. You saw these labels, Mr. Hughes, so that 
I don’t have to hand them to you, what I am read- 
ing off here is on the labels? A. Mes. 

Q. On Plaintiff's Exhibit 5, under the word 
‘‘International,’’ the words ‘‘trade mark’’ appears. 
What do you claim as to that? 

A. We claim that was our trade mark. 

Q. You claim that was your trade mark—from 
when to when, sir? [120] 

A. From the time I purchased it. Well, really, 
from the time of the incorporation, when L went 
into the corporation, it was a trade mark of the 
corporation. 

Q. Now, I call your attention to Plaintiff’s Ex- 
hibit 11, which is this unit, will you look, are you 
familiar with the label on there? 

A. Yes; I am familiareith it. It isoum label: 

Q. What appears under the word ‘‘Interna- 
tional’’ on that label ? A. “Ree US Eat Om 

Q. Do you know what that means, Mr. Hughes? 

A. Do I know what that means? 

©. gies, sing A. Yes, sir. 

Q. What does it mean? 

A. Registered United States Patent Office. 

Q. When was that first put on? 
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A. Sometime after I purchased Mr. Turk’s 
stock. 

Q. Wouldn’t it be after July 1, 1946? 

A. 1946. 

Q. That is two years after you say you bought 
out Mr. Turk that you needed that two year period 
to sell the materials 

A. We had so many over so that I don’t remem- 
ber when we purchased material for this model. 

Q. You never did have a trade mark registered 
in the United States Patent Office, did you, Mr. 
Hughes, when you put that insignia on there? 

A. No. I could explain that to the Court if he 
is desirable. 

The Court: All right. Go ahead and tell us. 

The Witness: We applied, we made our appli- 
cation for a trade mark to the Charles W. Hills 
Company, a large firm in Chicago, of attorneys and 
subsequently he told us our appheation for this 
trade mark had been received and he gave us a 
five or six figure serial number. We were a little 
at fault on that but my understanding was that our 
application for the registration had been accepted 
and I thought that that meant that that was our 
number. So, we had our labels printed. 

The Court: I thing that is sufficient. 

The Witness: That is why we did it, exactly. 
We found out a few months afterwards it was 


wrong. 
Q. (By Mr. Snow): Then that would be, as I 
take it, about March, 1945? 
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A. Approximately. Probably. 

Q. Do you have a copy of that letter? 

A. What letter is that. 

Q. That you are talking about that Mr. Hill’s 
firm [122] sent you that you mistook for being the 
certificate of registration. 

A. Lhave it; but noigners 

Q. Do you recall the contents of that letter? 

A. No. It was a long drawn out correspondence 
we had with them and I don’t recall that. It was 
to the effect that serial number—a five or six num- 
ber—had been accepted. 

@. Had been filed, didn’t it say? 

A. Accepted as I reeall it, and I thought that 
our registration had been accepted so that I had 
these labels printed and when we found out we filed 
them off but I didn’t know it for sometime. 

Q. I hand you Plaintiff’s Exhibit 12 and ask 
you if that is how you ground over that? 

A. Yes. That is the way we did it. We filed thie 
legend off. 

@. When did you discover that you were wrong, — 
Mr. Hughes? 

A. If I remember right, it was about the time 
we heard that Mr. Turk had made an application 
and it had been accepted some months afterwards. 

Q. Who informed you? 

A. Mr. Hill’s company in Chicago, I think, did. 
Charles W. Hills Company. [123] 

Q. And that would have been approximately im 
October, 1946, is that correct? 
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A. It was earlier than that, I think. I recall 
that it was some other letter, I believe. LI was noti- 
fied to that effect and we turned it over to the Hill’s 
Company for reply since they were our attorney. 

Q. You turned what over? You confused me. 

A I think we received some other notice from 
some other attorney in Chicago. I believe it was 
Chicago, which we turned over then to the Hills 
Company for reply and they were acting as at- 
torneys on the patent matters and we made no reply 
at all and turned it over to the Hills Company and 
I presume that may have been the first notice. 

Mr. Snow: Will the Clerk please mark this for 
identification as Plaintiff’s Exhibit 

The Clerk: Plaintiff’s Exhibit Number 13 
marked for identification. 

(Document referred to marked Plaintiff’s 
Exhibit Number 13 for identification.) 


Q. (By Mr. Snow): I hand you Plaintiff’s Ex- 
hibit 13 and ask you if that is a copy of the letter 
which you have been referring to? 

A. Yes, that is what I refer to. I think this 
eame before the Hills Company notified us. 

Mr. Snow: I would like to offer that in evidence, 


your Honor. 
Mr. Boldt: No objection. 
The Court: It will be admitted in evidence. 
(Plaintiff’s Exhibit Number 13 for identifi- 
cation received in evidence. ) 
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PLAINTIFE’S EXHIBIT 18 


April 4, 1945. 


International Electric Fence Co., Inc., 
221s Main St., 
Vancouver, Washington. 


Att. Mr. G. N. Hushes, 
Gentlemen: 

My client, International Electric Fence Co., Inc., 
of this city, an Illinois corporation, informs me that 
you are using the same name as that of my client 
and selling the same products and also applying to 
these products the word ‘‘International’’ as a trade- 
mark, 

This is to notify you that my client has prior and 
exclusive rights in the name ‘‘International’’ as 
applied to electric fences as a trade-mark and also 
to the word ‘‘International’’ used in any way in 
connection with the sales and distribution of these 
fences. 

This letter is being sent to you as a preliminary 
warning notice to apprise you of my client’s rights 
and claims in this connection, and to request that 
you immediately desist from any further use of the 
name ‘‘International’’ both as a corporate name 
and as a trade-mark in connection with the sale of 
electric fences. 

Unless I have a reply from you in the affirma- 
tive within two weeks, I have instructions from my 
client to proeced with further and more drastic 
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measures, which would undoubtedly be in the way 
of a suit in the Federal Courts, asking for an 
injunction and an accounting for any past damages 
which you have caused my ciient in this connection. 

Very truly yours, 

ALBERT J. FIHE. 

AJEF aj 
ec: 
International Electric 
Fence Co., Inc., 
Chicago, TI. 


Admitted Jan. 18, 1949. 


Q. (By Mr. Snow): When you filed your apph- 
cation for registration of the mark ‘‘International”’, 
in the Hill office, Mr. Hughes, did you sign the 
application for registration? 

A. I imagine I did as far as I recall. I don’t 
really recall filing it but I must have. I did what- 
ever the attorneys asked me to do so that 1s about 
all I recall about that. 

Mr. Snow: Will you please mark this for iden- 
tification as Plaintiff’s Exhibit 14? 

The Clerk: Plaintiff’s Exhibit Number 14 
marked for identification. 

(Document referred to marked Plaintiff’s 
Exhibit Number 14 for identification.) 

Mr. Snow: And Counsel for the Defendant says 
he has no objection to the entry of this in evidence, 
your Honor. 

The Court: It will be admitted. 
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The Clerk: Plaintiff's exhibit 14 admitted. 
(Plaintiff’s Exhibit Number 14 for identifi- 
cation received in evidence. ) 


PLAINTIFEI’S EXHIBIT No. 14 
1945 
TM. Ser. No. 480,826 
Trade Mark Application of: 
International Electric Fence Co., Inc. of Van- 
couver, Washington 
For: Ilectric Fence Controller for Controlling the 
Electricg Current Supply to Fences and/or 
Fence Wires 


Application Filed Complete Mar. 12, 1945. 

Iixamined and passed for publication Oct. 22, 
1947, 

Published in O. G. Nov. 18, 1947. 


Attorney: Charles W. Hills, 1414 Monadnock 
Block, Chicago, Hlinois. 


(Class 21—Electrical Apparatus, Machines & 
Supplhes. ) 


Claims use since Jan. 2, 1938. 
Contents: Application papers— 
Rejection May 10, 1945. 
Letter June 16, 1945. 

Letter Aug. 20, 1945. 

Letter July 24, 1946. 
Rejection Dec. 10, 1946. 


oe WG ISD 
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Plaintiff’s Exhibit No. 14—(Continued) 
6. Letter & 6 Add. Spec. Sept. 20, 1947. 
7. N. of P. Oct. 22, 1947. 
References: 
T.M. 296,338 National Battery Co. 
T.M. 424,467 Richard H. Turk dba 
International Electric Fence Co. 


Referred to in Paper No. 2: 
T.M. 294,922 International Radio Corp. 
T.M. 393,232 Rocke International Electric Corp. 


PETITION AND STATEMENT 
To the Commissioner of Patents: 

International Electric Fence Co., Inc., a corpora- 
tion duly organized and existing under the laws of 
the State of Washington, located and doing business 
at 2215 Main Street, Vancouver, Washington, has 
adopted and used the trade mark shown in the 
accompanying drawing for Electric Fence Con- 
troller for controlling the electric current supply to 
fences and/or fence wires, in Class 21, Electrical 
Apparatus, Machines, and Supplies, and presents 
herewith five specimens showing the trade mark as 
actually used by applicant upon the goods and re- 
quests that the same be registered in the United 
States Patent Office in accordance with the Act of 
February 20, 1905, as amended. 

The trade mark has been continuously used and 
applied to said goods in applicant’s business since 
January 2, 1938. 

The trade mark is applied or affixed to the goods 
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Plaintiff's Icxhibit No. 14—(Continued) 
or to the containers for the goods by means of metal 
or decalcomania labels upon which the trade mark 
is shown. 

The undersigned hereby appoints The Firm of 
Charles W. Hills (consisting of Charles W. Hills, 
Carlton Till, Alexander C. Mabee, Benjamin H. 
Sherman, Charles F. Meroni, J. Arthur Gross and 
Donald J. Simpson), of 1414 Monadnock Block, 
Chicago, Illinois, Registered No. 11,749, its at- 
torneys to prosecute this application for registra- 
tion with full power of substitution and revocation, 
to make alterations and amendments therein, to 
sign the drawings, to receive the certificate of regis- 
tration, and to transact all business in the Patent 
Office connected therewith. 

INTERNATIONAL ELECTRIC 
FENCE Co., INC. 
By /s/ G. NERV GHES, 
President. 


DECLARATION 
State of Llinois, 
County of Cook, ss. 

G. N. Hughes, being duly sworn, deposes and 
says: That he is the President of the corporation, 
the applicant named in the foregoing statement; 
that he believes the foregoing statement is true; 
that he believes said corporation is the owner of the 
trade mark sought to be registered; that no other 
persons, firm, corporation or association to the best 
of his knowledge or belief, has the right to use said 
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Plaintiff’s Exhibit No. 14——(Continued) 
trade mark in the United States, either in the iden- 
tical form or in any such resemblance thereto as 
might be calculated to deceive ; that said trade mark 
is used by said corporation in commerce among the 
several states of the United States; that the descrip- 
tion and drawing presented truly represent the 
trade mark sought to be registered; and that the 
specimens show the trade mark as actually used 
upon the goods. 

/s/ G. N. HUGHES. 


Subscribed and Sworn to before me, a Notary 
Public, this 9th day of January, 1945. 
[Seal] ROYAL T. HANSEN, 
Notary Publi. 
(Seal) 
REJECTION 
Paper No. 1 May 10, 1945 


Registration is refused in view of Trade-Mark 
296,338 National Battery Company Aug. 2, 1932. 
(International) 


RICHMOND, 
Examiner. 
GS 
Paper No. 2 Letter June 16, 1945 


This is in response to Office Letter dated May 10, 
1945. 

It is noted that registration of the mark is re- 
fused in view of the previous registration of the 
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Plaintiff's ixhibit No. 14—(Continued) 
trade mark “‘International’’ and the illustration of 
a globe which was registered on August 2, 1932, 
No. 296,338 to National Battery Company of St. 
Paul, Minnesota, for storage batteries. 

Prior to the time that applicant filed its appli- 
cation to register this mark, it made an investiga- 
tion of previously registered trade marks in the 
United States Patent Office and noted the registra- 
tion of National Battery Company and two other, 
registrations as follows: 

‘Tnternational’”’ and Design, registered by Inter- 
national Radio Corp. of Ann Arbor, Michigan, on 
June 14, 1932, No. 294,922, for radio receiving sets 
and parts thereof. 

‘International Electric Corp.”’ ete., registered by 
Rocke International Electric Corp. of New York, 
New York, on January 27, 1942, No. 393,232, for 
radio receiving and radio transmitting tubes, fluor- 
escent hght tubes or lamps. 

The manufacture and sale of electric fences and 
the controllers for controlling the electric current 
supply to such fences is somewhat of a specialized 
industry, and while in some installations it may be 
necessary to use batteries, such batteries are merely 
incidental thereto in the same manner as batteries 
would be incidental to the operation of radio receiv- 
ing sets. Accordingly, there is no direct conflict 
and in view of the fact that the trade mark ‘* Inter- 
national’? was very recently registered for radio 
receiving and radio transmitting tubes, it is sub- 
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Plaintiff’s Exhibit No. 14—(Continued) 
mitted that the trade mark ‘‘International’’ is 
properly registrable for applicant’s product. 

Very respectfully, 
INTERNATIONAL ELECTRIC 
FENCE CoO., INC. 
By the firm of 
CHARLES W. HILLS, 
Its Attorneys. 


Paper No. 3 Letter Aug. 20, 1945 


Responsive to communication filed June 16, 1945. 

Applicant’s remarks have been considered care- 
fully. 

It is doubted that the registrations to which ap- 
plicant calls attention constitute any sufficient rea- 
son for a withdrawal of the recorded reference. 

It is well known that for the electric fence and 
controller designed for use on farms not serviced 
with electric power, batteries are sold for use there- 


with. 
RICHMOND, 
Examiner. 

GS 
(International) 
Paper No. 4 Letter July 24, 1946 

This is in response to Office Letter dated August 
20, 1945. 


The Examiner has again rejected the trade mark 
in view of the previous registration of the trade 
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Plaintiff's Mxhibit No. 14—(Continued) 
mark ‘International’? to National Battery Com- 
pany for a storage battery under number 296,338. 

It is noted on page 870 of the Official Patent 
Office Gazette of July 16, 1946 that Richard H. 
Turk, doing business as International Electric Co. 
of Chicago, Ilinois, filed an application to register 
the trade mark ‘‘International’’ for electric fences 
on August 20, 1945, under serial 487,342, and this 
trade mark has been allowed and published in said 
Official Gazette of July 16, 1946. 

It is apparent therefore that a registration of 
the trade mark ‘‘International’’ to National Bat- 
tery Company, No. 296,338 has been overcome by 
argument or otherwise. 

Jt is therefore courteously requested that this 
present trade mark application be allowed and pub- 
lished in the Official Patent Office Gazette, and after 
the publication period has expired that an inter- 
ference be declared between this application and the 
application of Richard H. Turk, Serial No. 487,342. 

Respectfully submitted, 
INTERNATIONAL ELECTRIC 
FRENCH CO; ING: 
5x the itn on. 
CHARLES W. HILLS, 
Its Attorneys. 


Paper No. 5 Rejection Dec. 10, 1946 


Responsive to communication filed July 24, 1946. 


1) | 
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In respect to registration No. 296,338, the same 
is withdrawn. 

Registration certificate No. 424,467 of October 8, 
1946 to Richard H. Turk, doing business as Inter- 
national Electrie Fence Co., to which applicant calls 
attention, is now cited as a basis of refusal of ap- 
plicant’s petition. 

It appears that applicant is entitled to publica- 
tion subject to interference proceedings with refer- 
ence registration No. 424,467. 

But it is believed that applicant does not have 
trade mark use of ‘‘International’’ apart from its 
use as a part of its name as shown on the specimens 
of use filed in the case. This is believed to be sup- 
ported by the view recently expressed by the First 
Assistant Commissioner in Airadio Incorporated 
vs. Airdar Corporation, 70 U.S.P.Q. 537. For rea- 
son here set out registration is further refused. 

HENRY WETHERBEE, 


Examiner. 
(International) 


Paper No.6 Letter & 6 Add. Specs. Sept. 20, 1947 

This is in response to Office Letter dated Decem- 
ber 10, 1946. 

Applicant has obtained a certified copy of the 
application resulting in registration Certificate No. 
424,467, of October 8, 1946 to Richard H. Turk, 
doing business as International Electric Fence Co. 
and notes that the specimens filed by Ma. Turk, 
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Plaintiff's Jexhibit No. 14-—(Continued) 
identical in all respeets with those submitted with 
this applieation, were accepted by the Office. 

Applicant now encloses herewith five specimens 
showing the mark as now used by applicant upon 
the goods and also encloses one specimen (metal 
name plate) showing the mark as actually used by 
applicant upon the goods at the time the applica- 
tion for registration was executed, and acknowl- 
edged and at the time the application was filed. 

Appleant now courteously requests that this 
present trade mark application be allowed and pub- 
lished in the Official Gazette and after the publica- 
tion period has expired that an interference be 
declared between this application and trade mark 
Registration No, 424,467. 

Respectfully submitted, 
INTERNATIONAL ELECTRIC 
FENCE Co. INC. 
By the firm of: 
CHARLES W. HILIS, 
Its Attorneys. 


Paper No.7 Notice of Publication Oct. 22, 1947 


sf r 


he application for the Registration of a Trade 
Mark filed by International Klectric Fence Co., Inc., 
In Class 21, Ser. No. 480,826 Mar. 12, 1945, Clnter- 
national) has been examined and passed for publi- 
cation, im comphance with section 6 of the aet 
authorizing the registration of Trade Marks, ap- 
proved February 20, 1904. 
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The mark will be published in the Official Gazette 
of Nov. 18, 1947. 
LAWRENCE C, KINGSLAND, 
Commissioner of Patents. 
Admitted Jan. 18, 1949. 


Q. (By Mr. Snow): Mr. Hughes, that paper 
you have in your hand is—Plaintiff’s Exhibit 14 
is—a copy of the file wrapper in the patent office 
of your application that you have been referring 
to. I eall your attention to page—I call your at- 
tention to the petition and statement is the first 
group of papers and ask you if that is the paper 
you filed? That contains the words ‘‘George N. 
Hughes signed’’ on the typewriter ? 

A. This probably is correct; yes. 

Q. And you read that before you signed it? 

A. No doubt. 

Q. And you know that the contents there are 
true in accordance with the declaration which is the 
last paper that you have in your hand? 

A. Yes, I imagine so. I haven’t read all of this 
now, but I don’t recall what was said, but I imagine 
that is true. 

The Court: Let’s proceed. 

The Witness: Pardon? 

The Court: I am advising counsel to proceed. 
It is admitted in evidence, is it? 

Mr. Snow: Yes, it is, your Honor. [126] 

Q. (By Mr. Snow): Mr. Hughes, I eall your 
attention to the original certificate of registration 


158 International Electric Co. vs. 


(‘Testimony of George N. Hughes.) 

of your trade mark ‘International’? in the States 
of Utah and Nevada and Montana and Wyoming 
and ask you to please identify the labels attached 
thereto. A. These are our labels. 

Q. Do those labels each contain the words, 
“Registered United States Patent Office?” 

A. Most of them. Practically all of them do. 

Q. Well, do they all or do they not? 

A. Yes. 

Mr. Boldt: You mean all of the four? 

The Witness: Yes, they do. These are labels we 
had printed as I said before earlier. 

Q. (By Mr. Snow): ‘Now, I hand youra similar 
certificate of registration from the State of Colo- 
rado and the State of ’exas and ask you to please 
look at those labels. Are they the labels that you 
used at that time? 

A. These are some labels we had printed. I 
don’t. just recall the date. But, the legend ‘‘ Regis- 
tered United States Patent Office’? is eliminated 
and that may be the time that we knew that we 
didn’t have a registration and had to remedy that 
with the new decals. [127] 

Q. Will you answer the question? Do those 
Colorado and Texas certificates contain the words 
‘‘Registered United States Patent Office?’’ 

A. No, they do not. 

Q. And you previously testified a moment ago 
that the registration for the State of Nevada eon- 
tained the words ‘‘United States Patent Office’’; is 
that correct? A. VUiatistconsecr 
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Mr. Snow: ‘The certificate, October, 1945, con- 
tains the words registered United States Patent 
Office for the State of Nevada. The certificate for 
the State of Colorado was issued subsequent to the 
issuance of the certificate for the State of Nevada 
and at that time he still used the registration 
‘‘Registered United States Patent Office’. That is 
after the date of the first notice that he has heen 
testifying to that he received from Mr. Fee, the 
attorney in Chicago, notifying him of infringement. 

Mr. Boldt: What is that? Are you arguing the 
matter at this time? 

Mr. Snow: No; it is a statement. 

The Court: That is all right. He just made a 
statement. 

Q. (By Mr. Snow): Mr. Hughes, you stated 
on direct examination that you approached Mr. 
Turk to buy him out. I believe you said [128] it 
was June of 1944; is that correct? 

A. Yes; I think so. 

Q. Did you ever attempt to purchase the Inter- 
national Electric Company of Chicago at that time ? 

A. No. 

Q. Never? A. Never did. 

Q. You also testified on direct examination that 
the views of the Washington corporation were to 
sell electric fencer units not only in Oregon and 
Washington but also in all the Western States; is 
that correct? 

A. Did the corporation have the right to? Yes. 

Q. When Mr. Turk was on the road selling 
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electric fencers, while he was a member of the 
Washington corporation, did he or did he not re- 
eeive a commission for his sales? 

A. We did on part of the sales. 

@. What part, sir? 

A. The part outside of Oregon and Washington, 
which would be California, Idaho and I think that 
is probably the only two States. 

Q. He didn’t receive any commission for sales 
in the States of Oregon and Washington ? 

A. I don’t recall that he did. He may have 
received some small commissions. J don’t recall. 

Q. Now, you testified that the corporate min- 
utes—[129] Defendant’s Exhibit A-7 contain the 
statement that there was a copartnership prior to 
the formation of this Washington corporation. You 
stated there was such a copartnership, did you not? 

ee es 

@. And there actually was one in existence? 

A. So far as the legal point is concerned, I don’t 
know about that. We discussed our situation with 
Mr. Shaffer the attorney and he drew up the papers 
the way he said they should be drawn and we signed 
them. 

Q. You began to work for Mr. Turk in 1940; is 


that correct ? A. ‘That is coftect: 
Q. You received a salary from Mr. Turk, did 
you not? A. That is might. 


(). How long did you receive that salary from 
Mr. Turk? 
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A. Well, part of the time I was not employed by 
him but, of course, when I worked for him I would 
receive that salary. 

Q. Well, when did you work for him, Mr. 
Hughes? 

A. Well, I think the most of 1940. During the 
winter, however, as I recall it now, I was absent 
part time. 

@. And when were you absent? We have got to 
get some dates here, Mr. Hughes, please. [1380] 

A. I just don’t remember. It has been a long 
time. I don’t recall. I just remembered we were off 


part time. 
Q. What were you doing when you were off part 
time? A. Around home. 


@. You weren’t working for somebody else? 

A. No. 

@. You weren’t selling electric fencers? 

A. No. 

Q. Did you ever sell electric fencers before the 
incorporation of the Washington corporation ? 

A. Only working for Mr. Turk. 

Q. Did you ever go out and sell electric fencers ? 

A. In the office. 

Q. In the office? 

A. Yes. In the work shop there; in the repair 
shop. Quite a number of them. 

Q. Were you working for Mr. Turk and re- 
ceiving a salary from him in January, 1944? 

A. No; I was working for the corporation in 
January, 1944. 
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@. Tiisorry. It iseia. 

A. Yes. I probably was; yes. 

Q. Were you working for him and receiving a 
salary in September, 1941? 

A. Well, that is the winter I say I think 1 was 
off [131] part time. I don’t know definitely about 
the dates but as I recall if I worked I received a 
salary. 

Q. Were you working for him and receiving a 
salary in March, 1941? 

A. No doubt. That is a busy season. 

Q. Were you working for him and receiving a 
salary in April and May and June, 1941? 

A. I think so. 

Q. So that you were a salaried employee of Mr. 
Turk’s then prior to the formation of the partner- 
ship, of the corporation, the Washington corpora- 
tion, in July, 1941; is that correct? A. Yes: 

Q. And never was a copartnership of any kind 
prior to July, 1941, was there? 

A. <AsI said, I don’t know about that particular 
part of it, but we explained it to Ma. Shaffer, the 
attorney, and he said that was the way to draw it 
up. 

Q. Did you ever put any money into Mr. Turk’s 
business before July 1, 1941? October 9, I should 
say. A. I don’t reeall that I did. 

Q. So that as far as you are concerned, Mr. 
Hughes, there never was a copartnership excepting 
insofar as this lawyer Shaffer said there was one; 
is that it? A. I presume that would be it. 
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Q. You never put any money into it and you 
always drew a salary from Mr. Turk prior to the 
formation of the corporation; is that correct? 

A. ‘That is substantially correct. 

Q. Iam a little bit confused, Mr. Hughes, and 
I would like to have you enlighten me, if you will 
please, as to just what you put into the Washington 
corporation as your contribution for the stock that 
you received? 

A. The original incorporation ? 

ORtes: A. ‘Two thousand dollars cash. 

Q. Is that all? 

A. Yes. That was more than half of the value 
and I put it in. 

Q. What did Mr. Turk put in? 

A. He had a few accounts receivable and a 
small stock of merchandise and a few fixtures. 

Q. And the valuation? 

A. It was, I think, the total was four thousand 
dollars, Mr. Snow. 

The Court: Mr. Turk’s contribution was four 
thousand dollars ? 

The Witness: That was the total amount and I 
paid him two thousand dollars for half interest. 

Q. (By Mr. Snow): Mr. Hughes, what gave 
you the idea that you wanted to form, or become 
an associate with Mr. Turk, in a business way and 
form this corporation in October, 1941? 

A. Because I was interested in the business and 
Mr. Turk was about to lose it because of financial 
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troubles. He was on the point of selling to a Port- 
land man, selling out to a Portland man, and I 
conceived the idea that in order to keep the thing 
going if we could raise two thousand dollars for a 
half interest we might keep it gomg and in our 
own hands so that I broached the subject to M2. 
Turk and he readily agreed to it and we formed the 
corporation. 

Q. That was in October. Were you employed 
as Mr. ‘Turk’s bookkeeper prior to that time? 

ne Yes. 

Q. And you took care of his books during the 
year 1941 prior to October 9th, so that you knew 
the contents thereof? Ay Ses 

Q@. Was Mr. Turk as an individual doing busi- 
ness as International Electric Fence Company mak- 
ing any profit in that ten month period? 

A. I just don’t recall about the profit but I 
would think so; yes. [134] 

Q. Was it one thousand dollars? 

A. J don’t know about that. 

@. Was it ten thousand dollars? 

Lhe Court: He says he doesn’t know. 

A. Hardly that. 

Q. (By Mr. Snow): Was Mr. Shaffer the at- 
torney to whom you have been referring the attor- 
ney who had been handling your matters prior to 
October 9, 1941, or had he been handling Mr. Turk’s 
matters ? A. He was my attorney. 

Q. He was your attorney? 
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A. In small matters. I haven’t had much to 
handle. 

@. But you considered him your attorney prior 
to October 9, 1941? 

A. Yes. I went to Mr. Shaffer. 

Q. Now I would like to bring your memory, if 
we may, back to July of 1944 when you purchased— 
you stated—Myr. Turk’s and his wife’s stock in the 
Washington corporation. Did Mr. Turk—first, how 
much did Mr. Turk, did you pay Mr. Turk for those 
two hundred shares of stock that you have testified 
to? 

A. Something over thirteen thousand dollars. 

Q. What was the book value of that stock at 
that time? [135] 

A. Well, it was—that would be half—twenty- 
six and four—probably around twenty-two thou- 
sand dollars was the book value. 

Q. So that you bought his stock 

A. The total worth I mean to say. 

Mr. Boldt: If you want to refer to any data you 
are perfectly at liberty to do so. 

Mr. Snow: Surely. 

Mr. Boldt: If there is any data you want to 
refer to. 

Q. (By Mr. Snow): Do you want to refer to 
it, Mr. Hughes? A. I don’t think so. 

Q. Did you at that time, when Mr. Turk re- 
ceived apparently thirteen thousand dollars, ap- 
proximately, for his two hundred shares of stock, 
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consider that he wasn’t entitled to more than just 
half of the book value? 

A. That he wasn’t entitled to more than half of 
the book value? 

Q. Book value of the stock. 

A. We agreed to what he was entitled to at the 


Q. What was that? 

A. Thirteen thousand dollars. 

Q. Was that all? 

A. Excepting a note receivable for his salary up 
to [136] that time the same as I had. 

Q. Was that all, Mr. Hughes? 

A. That is all. 


Q. Did you ever agree to pay Mr. Turk a | 


definite amount over and above the regulary retail 
or wholesale sales price of merchandise he sent you 
in order to pay him for the good will which he was 
giving up to you? 

Mr. Boldt: If your Honor please, I don’t mind 
going into this, and we will do it, but this was the 
very thing debated for four or five days in the 
Clark County case. 

The Court: Oh, he may answer. 

The Witness: Will you repeat the question 
again. I kind of lost track of it. 

(Whereupon, material appearing on lines 4 
through 7, this page, read by Reporter). 


A. ‘There was no agreement whatever on that 
seore. ‘lhe only thing was—My. Turk, as we talked 
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it over in a truck outside of the building—it was 
stated between us, now we were free and independ- 
ent, and he stated then that he was going to charge 
me the regular price with fifty per cent discount. 
Well, that was my only source of supply, just like 
I was buying from Marshall Wells and Company, 
and that was his price and I could accept or reject 
and that was definitely stated at that time. I was 
simply buying from him as a [137] manufacturer 
just like I would buy from anybody else. 

Q. So that you now state that you did not agree 
to pay Mr. Turk any premium on the material that 
you bought from him from Chicago? 

A. I simply agreed to pay his price just like 
any other jobber. 

Q. No premium of any kind? 

A. A higher price, of course. Any jobber any- 
where, it is a higher price. 

Q. I am not talking about a higher price. A 
premium ? A. No premium. 

The Court: You mean you were going to recog- 
nize him as your jobber for this product? 

The Witness: No. He was the manufacturer 
and he was simply selling to us out on the West 
Coast and we sold them in turn to merchants or 
dealers, in other words, and we make whatever 
price we want and if he wants to charge me more, 
I have to pay it. 

The Court: Why couldn’t you go somewhere else 
and buy them ? 


168 International Electric Co. vs. 


(Testimony of George N. Hughes.) 

The Witness: Because no one else was making 
them in those days—‘‘ International fencers’’. 

he Court: That isa name. But the thing itself 
could be made by anybody unless it was limited by 
act. [138] 

The Witness: During the War, however, none 
was made except by our International people and 
the prime order competitor was Sears and Roebuck 
who had somebody making them but very few were 
obtainable; so I couldn’t go and buy from some 
other source beeause there weren’t any available. 

The Court: Proceed. Let me ask this question 
while I have it in mind. Did it occur to you at the 
time that you had this conversation in the truck 
that there might be some duplheation, now that you 
were separated, in the use of the word “Interna- 
tional’’? 

The Witness: I don’t recall that phase of it. 

The Court: And nothing was said about it? 

The Witness: Nothing was said about it; no. 

The Court: Wats all. 

Q. (By Mr. Snow): Do you—well—strike that. 
When you formed the corporation with Mr. Turk, 
did that corporation have any exclusive right to sell 
electric fencers in any particular territory ? 

A. We had all of the Western States; we had 
always sold to them. 

Q. When you say ‘‘we’’; who do you mean? 

A. The corporation. 

Q. You mean—Washington and Oregon, includ- 
ing them? 
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A. All the Western States, including Washing- 
ton and [139] Oregon, wherever we could get the 
business. 

Q. You kept the books for Mr. Turk both be- 
fore and after the incorporation. Didn’t he have 
distributors set up in other communities besides 
Vancouver ? 

A. There were distributors that the corporation 
shipped to. The corporation itself, but not My. 
Turk. The corporation shipped to and sold to. 

Q. Did he have these distributors before the 
corporation was formed? ae OY ees 

Q. What are the names of those distributors ? 

A. Myr. Clint in California and Wyat in Idaho, 
and that business was all turned over to the cor- 
poration when I bought—when we formed—the 
corporation. 

Q. Calling your attention now to the corporation 
period, did the corporation receive all of the profits 
of the sales of equipment to distributors outside of 
the States of Oregon and Washington ? 

A. Well, there was always expense to come out 
of profits and naturally the salaries were paid and 
commissions paid and the corporation received all 
of the balance of the profit; yes. The net profit. 

Q. What was the price, for instance, of a 106 
controller at that time? 

A. The list price was twenty dollars. [140] 

Q. What was the wholesale price? 
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A. We had several price structures. Fourteen 
dollars to dealers and twelve or eleven dollars to 
jobbers, depending on quantity. 

Q. Let's talk about dealers and nobody else. 
You say the price was twenty dollars. When was 
that now? Let’s set a time. 

A. hat is what we were selling for at that time. 

Q. The date, please. A. In July, 1944. 

Q. Let’s go back. I want to go into the corpora- 
tion period. 

A. That was our price for several vears. 

Q. That was your price for several years? 

A. Yes. 

Q. It was the same before July 1, 1944, and on 


July 1, 1944? A. Yes; for two or three years. 
Q. That controller sold to the trade for twenty 
dollars; is that correct ? A. The retail trade. 
Q. What was the price to your wholesale trade? 
A. Fourteen dollars to the dealer. 
Q. Fourteen dollars to the dealer? 
A. Yes. [141] 
Mr. Snow: JI am sorry. My thought was inter- 


rupted. Was that fourteen dollars? 

The Court: Fourteen dollars. 

Q. (By Mr. Snow): From twenty, so that ver 
a net of six dollars to the corporation; is that cor- 
rect? A. “No. 

Q. What did it leave? 

A. Six dollars profit to the dealer when he sold 
it at retail. 
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Q. I am sorry. You are right. I apologize. 
What did you pay for them? 

A. Seven-fifty; plus the freight, of course. 

Q. You paid $7.50? Ay Gs 

Q. I thought you said you sold them for six? 

A. No. We sold them for fourteen dollars to 
dealers; and twelve and eleven to jobbers, depend- 
ing on the quantity they bought. We had a three- 
price structure. 

Q. Take one of them. Whatever price you want 
to take. You say you paid $7.50 for them and sold 
them for fourteen dollars? De cee 

Q. Now, before July 1, 1944—— 

The Court: You sold direct to the consumer too, 
[142] didn’t you? 

The Witness: Very little. We weren’t doing 
retail trade. Wholesale trade. Once in a while 
someone would come in the shop and buy one. 

Q. (By Mr. Snow): So that you had a net 
there to yourself of about six and a half dollars; is 
that correct ? Aa Uhat is correct, 

Q. Did that six and a half dollars go into the 
funds of the corporation ? A. Yes. 

@. All of it? A. Yes. 

Q. Didn’t you pay any salesman’s commission ? 

A. Yes; that would come out of overhead. 

(Q). Dian’t you pay commission on actual sales? 
If I bought that from you in 1944, July Ist, and 
paid fourteen dollars for it, and it cost you seven 
and a half dollars, you made a net of six and a half 
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dollars, and say Mr. Bailiff here sold it for you, 
wouldn’t he get a commission on this particular 
sale? 

A. If he was working on commission; yes. 

Q. Did you have people working for you on 
other than commission selling these products? 

A. Well, Mr. Turk usually was on the road and 
anything [143] I sold around there was no com- 
mission. As I recall, he didn’t get a commission on 
all of them. Hfe got a commission on the States out- 
side of Washington and Oregon. 

Q. That is exactly what I have heen trying to 
get. Will vou repeat that, please? 

A. I said 

Mr. Boldt: He said it before. He explained it 
in detail onee before. 

A. (Continuing): Myr. Turk, when we incor- 
porated, he figured that he was entitled to a little 
better consideration than one-half interest and we 
arranged we would pay him commission, which we 
did. 

The Court: On sales outside Oregon and Wash- 
ington? 

The Witness: That is right. But on the balance, 
the net profit then, went into the corporation and 
belonged to both of us. 

Q. (By Mr. Snow): Now, as I understand, that 
apphed to all sales outside of Washington and 
Oregon; is that correct ? A. That is right. 

@. Did you sell one of the 106’s—the corpora- 
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tion sell one of the 106’s—to Mr. Wyat and Mr. 
Clint for ten dollars? 

A. Quite a few of them for that; yes. [144] 

Q. And they cost you $7.50. hat left a total of 
$2.50, didn’t it? A. That is rght. 

Q. How was that divided up? Did the corpora- 
tion get it? 

A. Yes. The corporation got it all from them 
and then we credited Mr. Turk commission on the 
ten dollars. 

Q. How much? A. Twenty per cent. 

Q. Twenty per cent? A. Yes. 

Q. ‘Twenty per cent of two and a half dollars? 

A. No; of ten dollars. It would be ten dollars. 

Q. According to my figures, that leaves the cor- 
poration fifty cents. 

A. On that class sales, yes, but most of oux sales 
were to dealers. 

Q. Weren’t they dealers? 

A. No. They were distributors. They were not 
even jobbers. 

The Court: Let’s get along Mr. Snow. 

Q. (By Mr. Snow): Mr. Hughes, referring to 
those number 106’s that were sold to California and 
Idaho, Mr. Clint and Mr. Wyat, were they not sold 
at retail? [145] 

A. Not by us, no. Of course, they were even- 
tually sold retail; naturally. They sold to dealers 
the same as we did. 
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The Court: While counsel is conferring I want 
to ask some questions. 

When you first heard of this type of electric fence 
—this is a fence charged with electricity and when 
stock came up they would receive a shock and back 
away from it and you could use one wire instead of 
three or four? 

The Witness: Yes; that is correct. 

The Court: When you first heard of it, was it 
this particular type irrespective of name? 

The Witness: I don't know that it was the very 
first one but it may have been. 

The Court: Your recollection is? 

The Witness: It may have been. 

The Court: Well, the first time vou became in- 
terested in this type of an undertaking or business 
venture, was it one that you saw labelled under a 
particular label or name ? 

The Witness: I became interested by working 
with Mir Dunk: 

The Court: That would be 19402 

The Witness: 1940; yes. 

The Court: And then did it carry the name ‘‘In- 
ternational’? [146] on it? 

The Witness: Yes; it did. 

The Court: And then did you make any inquiry 
as to any copyright in this name ‘‘International’’ ? 

The Witness: Made no inquiry but understood 
obviously 


The Court: I don’t care for your understanding. 
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Did you have anything from Mr. Turk or anyone 
else that he had coined the word? 

The Witness: He always told me it was his 
name. 

The Court: Not that he had borrowed it from 
someone else? 

The Witness: No. That was the general under- 
standing that that was his business. 

The Court: And at the time that you became 
identified with it as his bookkeeper, this trade name 
had gained some degree of prominence? 

The Witness: To a certain extent. Business 
wasn’t very extensive at that time. 

The Court: ‘There were other similar devices 
with other trade names? 

The Witness: ‘That is right. 

The Court: I think the deposition had one by 
the name of Mitchell. 

The Witness: That was prior to me. That was 
Mr. [147] Turk’s. 

The Court: You never had any of those? 

The Witness: ‘They came in for repairs. 

The Court: ‘They were called ‘‘Mitchells’’? 

The Witness: No ‘‘Mitchells.”’ 

Mr. Boldt: A man by the name of Mitchell made 
them for Mr. Turk. 

The Court: Oh, I see. Then it is your under- 
standing and theory that when you formed the 
corporation whatever value this word ‘‘Interna- 
tional’’ had in connection with electric fencers or 
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electrically charged fences and devices became a 
property of the corporation ? 

The Witness: Yes; definitely so. [I wouldn’t 
have bought it otherwise. You see, I wouldn’t be 
buying anything with my money; just buying a 
distributorship. 

The Court: ‘The actual book assets at the time 
of the purchase was only six thousand dollars? 

The Witness: Well, you are speaking of July 
ist? 

‘The Courti ies: 

The Witness: Yes. 

The Court: But when you paid thirteen thou- 
sand dollars, you paid for half of the assets—plus 
four thousand dollars premium o1 bonus? 

The Witness: I paid him $1.50 each in addition 
to the invoice value for something over three thou- 
sand one [148] hundred and some units. 

The Court: That you had in stock? 

The Witness: Yes. In other words, he took his 
profit on the stock on hand. 

The Court: And even up to that time neither 
one of you had mentioned this name ‘‘Interna- 
tional’’ insofar as it was applied to this product or 
the territory ? 

The Witness: Do you have reference to—— 

The Court: <As to your buying the stock. 

The Witness: I know. 

The Court: Not what you conelude, but was 
any reference made between you that he was sell- 
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ing you this name because it had, according to your 
testimony, reached the stage where it had some 
value? 

The Witness: He simply sold me the stock in 
the corporation and, of course, the value of the 
corporation 

The Court: I understand very well. You might 
have assumed you were buying, and he might have 
assumed that he wasn’t selling, the trade name. 
Was there any discussion between you at that time 
about the trade name? 

The Witness: No; I can’t say that there was. 

The Court: He didn’t say to you that you 
couldn’t use it? 

The Witness: No; not at all. 

The Court: And you didn’t say to him that you 
were [49] buying it and ‘‘you can’t go down to 
Portland or California and start another outfit and 
use this name ‘International’ on it’’? 

The Witness: That is true. 

The Court: Neither one of you? 

‘The Witness: That is what I was saying. 

The Court: I don’t eare what you think you 
were saying. That isn’t the point. What actually 
happened? You got into this difficulty. That is why 
you are in Court now, as to who owns this trade 
name. It is not a question of product. It might be 
that you might using a product under a fancier 
name than ‘‘International,’’ but the whole contro- 
versy 1s over the name. What I am trying to get 
clear is what, if anything, was said and if nothing 
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was said, then we would have to draw inferences 
from what occurred. 

The Witness: I simply bought his stock in the 
corporation, which I say, I considered took in 
everything because that was the business. That was 
our trade name and we built up a value of the stock 
by intensive advertising and having salesmen on the 
road. We built up good will and were doing busi- 
ness at that time. 

The Court: I don’t care for the argument. What 
I want are some facts and if there aren’t any, we 
would have to decide this on inference that you 
draw from what did occur. [150] 

You may proceed. 

Q. (By Mr. Snow): Mr. Hughes, in order that 
the Court may be a little bit more informed, you 
did put out electric fencers under another name, 
did you not? A, “No. 

Q. Don’t you have the name ‘‘National’’? 

A. No. We started to put it out, but we don’t 
now. 

Q. Did you ever put any out? 

A. Oh, just a very few. 

Q. So that you did have another name, “‘Na- 
tional,’’ that you used at one time in International ? 

AS hat 1s ton. 

Q. When you formed the corporation, Mr. 
Hughes, I would like you to see if you cant remem- 
ber this—did not Mi. Turk say to you, ‘Mr. 
Hughes, as J am selling to Mr. White and M1. 


International Elec. Fence Co., ete. 179 


(Testimony of George N. Hughes.) 

Green, and they will become distributors, I will give 
the corporation a fifty cent piece for everything I 
sell for handling the bookkeeping of those transac- 
tions for Mr. Turk ?’’ 

A. That was not the case at all because my own 
bookkeeping discredits that. We simply paid him 
a twenty per cent commission. 

The Court: You answered the question. It was 
not [151] the situation? 

The Witness: No. 

Q. (By Mr. Snow): Did you think in July, 
1, 1944, that you were buying as part of the assets 
of the Washington corporation the trade mark 
“Tnternational’’ ? A. Absolutely. 

@. And you were sure of that at that time? 

A. Yes. As near as I could be sure of anything, 
buying whatever rights the corporation had. 

Q. And you at the same time, Mr. Hughes, 
believed that the Washington corporation was per- 
mitted to sell ‘“International’’ units in any State, 
including—in all States, includinge—Washington and 
Oregon, on July 1, 1944? 

A. In the Western States; yes. 

Mr. Boldt: JI assume you mean if he could get 
the product to sell. 

The Witness: Yes. We didn’t cover all the 
territory because you couldn’t supply it. 

Myr. Snow: I would like the Clerk to please mark 
this letter for identification as Plaintiff’s Ex- 
hibit 
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wine Cletk: Numer is: 
(Document referred to marked Plaintiff’s 
Exhibit Number 15 for identification.) 


Mr. Snow: Which is a letter written on [152] 
stationerv—original letter written on the stationery 
—of International Electric Fence Company, Ine, 
dated July 24, 1944, and purportedly signed by 
Mr. G. N. Hughes. This is Julv 24th. Wherein it 
states 

The Court: Well, you better 

Mr. Snow: I am going to have him identify it. 

The Conit: You can’t go into the contents of 
it though. 

Q. (By Mr. Snow): Will vou please tell me 
Whether or not you ean identify that letter, Mr. 
Hughes, as having been written by you? 

A. Yes, that appears to he a letter from me to 
Mire Dunks. 

Q. Youn wrote that letter? That is vour signa- 
ture ? 

The Court: He says it is his letter. 

Mr. Snow: O. K. 

The Court: Have you seen it, Mr. Boldt? 

Mr. Boldt: I would suggest that vou give that 


to the witness and if he wants to follow what he 


reads 
The Court: Are vou going to offer it? 
Mr. Boldt: I don’t know. Are you going to 
offer it? 
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Myr. Snow: I am going to offer it in evidence 
as Plaintiff’s Exhibit 15. [153] 
Mr. Boldt: No objection. 
The Court: It will be admitted. 
(Plaintiff’s Exhibit Number 15 for identifi- 
cation received in evidence.) 


PLAINTIFF’S EXHIBIT No. 15 


[Letterhead] International Electric Fence Co. 

Mr. R. H. Turk, 

International Electric Fence Co. 

910 - West Van Buren St. 

Chicago, Il. 
Vancouver, Washington 
July 24, 1944. 

Dear Mir Turk: 


I am writing this letter in order that you and I, 
and perhaps Mr. Soper, may be able to get to- 
gether on a proposition that may be of inestimable 
value to the three of us, providing each of us is 
able to see the thing in a perspective embracing the 
“long pull,’’ as the stock brokers term it, meaning, 
of course, the greatest benefit over a long period of 
time rather than the immediate future, and pos- 
sibly even in spite of an apparent inadvisable sit- 
uation insofar as your own immediate business in- 
terests are concerned. 

In order to clarify the situation so you will be 
the more able to see my point of view Jet me refer 
to some of our past conversations in regard to 
future expansions of business in the selling of 
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electric fenee controllers, and accessories. It wil 
readily occur to you that the chief source of any 
dissatisfaction which I have had with our past set-up 
in business has been the fact that I have been “‘ham- 
strung’’ for any great increase in business by the 
fact that I have been limited in territory for sell- 
ing International fencers, having only Oregon and 
Washington. All my direct, and indirect, sugges- 
tions for giving me more territory in which to sell 
these fencers have proven of no avail, so I am still 
thus limited. You know me well enough to know 
that I could not be satisfied to be tied down to a 
limited business when I felt I could easily multiply 
it just by having additional territory in which to 
sell goods. In view of your not being willing in 
the past to allow me unlimited territory for such 
selling, (and from now on expecting to charge me 
33-1/3% more for all fencers than formerly), I 
have for some time been toying with and working 
on the idea of either manufacturing, or having 
some one else manufacture for us, a New type 
fencer under a different name so that I could sell 
it anywhere in competition with all comers, includ- 
ing International. In this way only would I be able 
to expand my operations to the limit of my ability 
to sell at a profit. 

As to how this would affect vou and your busi- 
ness, it is simply this: not long hence, we hope, 
the war will be over and there will be many John 
Smiths, Bill Joneses, Sam Whites and any number 
of other firms in competition with you, and with 
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each other, in manufacturing and selling electric 
fencers. From none of these will you derive a 
cent of profit, rather it will cut very deeply into 
your business and profits, if indeed any such profits 
are left. 

In that event why should not I go ahead with 
my plan above mentioned and get in on the ground 
floor? The competition I would give you in the 
other states would only be that much taken from 
the others anyway. In other words, if there is a 
total of 100 manufacturers, or national distributors, 
in the country I might as well get my 1% of the 
business while you and the other 98 firms are each 
getting their 1%, rather than for me to settle back 
contented and let you still get only your 1% and 
99 others each get their 1% of the national 
business. It will make very little difference to 
you whether I am one of your competitors, out 
of so many, or my place is taken by some other 
firm. The competition will be there just the same, 
with practically no discernible difference. 

Assuming at first that you not only would frown 
upon but would probably decidedly object to such 
a venture on my part I had tentatively decided 
to look into the manufacturing possibilities myself 
or to have someone else supply my needs in this 
respect, with the exception of International fenc- 
ers, of course, which I would expect to contmue 
to handle, either on the same basis as at present 
or under a more extensive proposition as might 
be agreed upon. 
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However, after considering the matter for some 
time, it occurs to me that possibly this could all 
he worked out to our mutual advantage, and this 
is where the ‘‘long pull’? comes in. T am wonder- 
ine whether or not you would want to come in on 
the proposition, in the event something could be 
worked out, possibly under some arrangement sini- 
lar to what we had before I bought you out here 
and after vou and Mr. Soper divided your busi- 
nesses there. My thought here is that possibly 
it could be arranged to have Mr Soper manufac- 
ture, assemble and furmish me the contemplated 
new unit while you would assemble and furnish 
me with the International line as in the past, pos- 
sibly with an enlarged territory. I would not object 
to leaving Idaho out of the picture as far as any 
additional territory would be concerned. 

As to the new line of fencers, I would be the 
one and only distributor of these tvpes and models 
which might be designated from time to time. In 
other words the new name and types would be 
my own personal property and not to be sold to 
anyone expect through me. 

As to price, this would have to be on the same 
approximate basis as we have always worked in 
the past in order that I might be able to interest 
jobbers in handling the fencers all over the coun- 
try. Because of the immensity of the job to be 
undertaken there would be no other adequate way of 
getting national distribution during our lifetime. 
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This would mean less profit per item to each of us 
but the volume would more than compensate, if it 
went over at all. These grocer chain store jobbers 
operate on a net of not to exceed 2% profit, so I 
imagine you could get along O. K. with the margin 
of profit enjoyed in the past, or even less. 

In the event the foregoing ideas should appeal 
to each or both you and Mr. Soper, or to one and 
not the other, a proper agreement could be drawn 
up and executed embodying the general ideas sug- 
gested and any others which might be suggested 
later, as the proposition is discussed between us. 

It is quite possible I might arrange to go to 
Minneapolis and Chicago in the near future at 
which time all these suggestions could be discussed 
between us. 

I will be very much interested in having your 
views on all the subjects referred to in this letter, 
and anything else that might occur to you which 
would be pertinent to thoughts under consideration. 

Yours sincerely, 
/s/ G. N. HUGHES. 


Admitted Jan. 18, 1949. 


The Court: Proceed. 

Q. (By Mr. Snow): TI eall your attention to 
the first page, starting about half way down, be- 
ginning with the words, ‘‘It will readily ...’’ Do 
you find that, Mr. Hughes? A. Yes. 

Q. Where you state, ‘‘It will readily occur to 
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you that the chief source of any dissatisfaction 
which I have had with our past set-up in business 
has been the fact that I have been ‘hamstrung’ for 
any great increase in business by the faet that I 
have been limited in territory for selling Interna- 
tional fencers, having only Oregon and Washing- 
ton.”’ *‘ All my direct, and indirect——’’ 

The Court: Are you omitting something there? 

Mr. Snow: No; Iam not. I am continuing. 

Q. (By Mr. Snow) (Continuing): ‘‘All my di- 
rect, and indirect, suggestions for giving me more 
territory in which to sell these fencers have proven 
of no avail, so I am still thus limited. You know 
me well enough to know that I could not be satis- 
fied to be tied down to a limited business when I 
felt [154] I could easily multiply it just by having 
additional territory in which to sell goods.”’ 

The Court: Any questions you want to ask in 
reference to that? 

Mr. Snow: No. He identified it, and 

Q. (By Mr. Snow): Did vou make that state- 
ment in that letter? 

The Court: And if there is anv explanation you 


4] 


can make it now. 

A. The explanation is that the corporation pre- 
viously, why, had been selling to these Western 
States and when Mr. Turk went back to Chicago 
he arbitrarily began to limit me, my territory, by 
taking away trade that we had had all the time 


: 
; 
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up until the time he went to Chicago and then he 
began to ship direct and eliminate us. 

The Court: Was that before you bought him 
out? 

The Witness: After. 

Mr. Snow: ‘This was after. July 24th. 

Mr. Boldt: And it is reciting the grievances 
that he had in the past. 

The Witness: That is right. He was still lim- 
iting us to Oregon and Washington and shipping 
direct to these other places. 

The Court: All right. 

Mr. Snow: Will the Reporter (Clerk) please 
mark [155] this letter as Plaintiff’s Exhibit 

The Clerk: Number 16 marked for identification. 

(Document referred to marked Plaintift’s 
Exhibit Number 16 for identification. ) 


Mr. Snow: This letter, your Honor, is a letter 
written by the International Electric Fence Com- 
pany, dated July 31, 1944, and signed by Mr. 
Hughes. 

Q. (By Mr. Snow): Mr. Hughes, I hand you 
this letter and ask you if you can identify it? 

A. Yes; this is one of my letters. 

Q. Is that your signature and did you write 
that letter? pe inat iserieiain 

Q. I call your attention to the first paragraph 
on page 2 of that letter wherein you state: ‘You 
ean rest assured I am not planning on dropping 
International fencers in Oregon and Washington.”’ 
Did you make that statement? 
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A. I must have if the letter is there. I don’t 
recall it. 
Mr. Snow: Will you please mark this letter for 
identification as Plaintiff’s Exhibit 
The Clerk: Exhibit Number 17 marked for iden- 
tification. 
(Document referred to marked [156] Plain- 
tiff’s Exhibit Number 17 for identification.) 


Mr. Snow: J would like to offer this letter, 
Plaintiff’s Exhibit 16, in evidence. 
Mr. Boldt: No objection. 
The Court: It will be admitted. 
(Plaintiff’s Exhibit Number 16 for identi- 
fication received in evidence.) 


PLAINTIFLE’S EXHIBIT NO. 16 


[Letterhead] International Electric Fence Co. 
Mi KR. A. Wir 
910 West Van Buren St. 
Chicago, Il. 
Vancouver, Washington 
July 31, 1944. 
Dear Mr. Turk: 


IT am afraid I will have to say “‘the expected has 
happened,’’ meaning I was apprehensive you would 
misinterpret parts of my letter of the 24th, due to 
my inability to properly express my thoughts, and 
that as a result you might resent, or at least, not 
approve of, my suggested plans for enlarging the 
business. This possible situation was hinted at in 
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the first paragraph of the above mentioned letter. 

It was my intention to assure you that, contrary 
to your apparent assumptions, it was my hope to 
both enlarge and make more profitable your own 
business in the long iun as well as my own business 
here. I feel sure this can be done if you can see 
your way clear to cooperate with me in building 
up a national business, rather than confining it to 
certain sections as at present. 

If you will recall when you were here the tirip 
before the last one, around May Ist, I believe, you 
and I had practically agreed upon the plan of my 
being given several states to work, including neariy 
all the west and southwest, and that I was to be 
paid a commission of $1.00 per unit for all sales in 
that territory to take the place of my share of the 
loss to the firm due to your proposed increase in 
the price of units of approximately 3314%. You 
made the trip to California, my assumption being 
that you would come to some kind of an under- 
standing with Mr. Klint to the effect that I would 
have general supervision of the sales of this en- 
larged territory and that you would stop on your 
way back, at which time final arrangements would 
be made for so enlarging our business. However 
it was quite evident you did not intend to go 
through with these arrangements, since you did not 
stop off to see me and did not again refer to our 
conversations. Under the circumstances I did not 
force the issue, leaving it to you to make the ad- 
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vances in any further discussions, it being your 
move. 

Since it was thus apparent that you could not 


‘‘ crowing 


see your way clear to allow me more 
room,’’ or a chance to expand my business, as sug- 
gested in my former letter ] had to make my own 
plans for any possible increase in such business. 
There was no other way. At that time I would have 
preferred confining my interests to International 
but due to above circumstances it was necessary to 
figure out some other way, or gradually fade out. 

Regarding your anticipated profits, as heretofore 
explained, if you can see eye to eye with me on the 
possibilities involved in the proposed changes I 
fully believe you will do more business than vou 
have ever done before. If I am able to carry 
through my present plans, and we can work to- 
gether on the proposition, I can see no good rea- 
son why your business should not be multiplied. 
You can rest assured I am not planning on drop- 
ping International fencers in Oregon and Wash- 
ington. I believe you will have to acknowledge IL 
have done fairly well in these two states, and it 
was my expectation to at least do the best I could 
in others. 

In reference to the note covering past due salary 
which was to be deposited in the bank in escrow, 
this will be taken care of soon. The reason for 
the delay is that I have been planning on disin- 
corporating at the end of this month, in which case 
the note should be signed by me individually, as 
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suggested by you, rather than by the corporation. 
However on further consultation with my attorney 
T believe I will let the matter ride as is for awhile 
anyway. We will see how it works out. After con- 
eulting further with the auditing company which 
was working with me on the proposed change-over 
I will probably deposit the note within the next few 
days, if they will have time to run off the escrow 
agreement. 
We inclose our check for $99.23 which pays up 

our account in full to date. . 

Sincerely yours, 

/s/ G. N. HUGHES. 


Admitted Jan. 13, 1949. 


Q. (By Mr. Snow): Mr. Turk (Hughes), I 
hand you Plaintiff’s Exhibit 17, marked for iden- 
tification, and ask you if you can identify that 
letter ? A. Yes; that is one of my letters. 

Mr. Boldt: I said, ‘‘no objection.’’ Of course, I 
meant to the identity. You understand my position 
with reference to the parole evidence rule. I take 
it I need not repeat that all the time. 

The Court: Yes. 

Q. (By Mr. Snow): Did you answer my ques- 
tion, Mr. Hughes? Was this written by you and 
was that your signature? 

A. Yes; I answered the question. 

Mr. Lyon: What is the date of that letter? 

Mr. Snow: This is a letter written by Inter- 
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national Electric Fenee Company, dated September 
Seiott to Mir. [157] ie ae. Dik 

Q@. (By Mr. Snow): IL cabl) vont aitentien, eur: 
Hughes, to a statement on page two of this letter: 
“Vou will probably have little difficulty in recalling 
that vou personally made the statement, while we 
were seated in the truek across the street, at the 
time we made our agreement as to the buying and 
selling deal, that this would leave me free to buy 
in the open market, but that you would have to 
charge me fifty per cent of the list price on Inter- 
national fencers.”’ 

Did you make that statement? 

A. Yes. That is according to what I testified to 
shortly before 

The Court: I don’t think that the question and 
answer throws much light on the issue, but I would 


rather have him state now how he happened to 
make it, or what he had in mind when he made it, 
that it would leave him free to buy in another field. 

Mr. Snow: I thought he testified to that, but I 
didn’t want to burden you with reading the entire 
letter. I was attempting to call vour Honor’s at- 


tention to extracts but the whole thing is in evi- 


dence. 

The Court: All right. Go on. Each of these 
letters that you are offering now are subject to an 
answer. Do you have the answer? Or, Mr. Boldt, 
do you have it? [158] 

Mr. Boldt: I have been trying to check to see, 
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your Honor. There is a long correspondence and 
very involved between these parties and it is rather 
hard to pick out the extracts. 

Mr. Snow: I believe I offered 16. 

The Court: 15 and 16 are admitted. 

Mr. Snow: I offer Plaintiff’s Exhibit 17 in evi- 
dence. 

Mr. Boldt: Subject to the general proposition 
that this thing can’t be varied by parole, I have 
no objection. 

The Court: It will be admitted and an excep- 
tion allowed. 

(Plaintiff’s Exhibit Number 17 for identi- 
fication received in evidence. ) 


PLAINTIFE’S EXHIBIT NO. 17 


[ Letterhead] International Electric Fence Co. 
Vancouver, Washington 
Sept. 9, 1944. 
Vir El Turk, 
International Electric Fence Co. 
910 West Van Buren St. 
Chicago 7, Tl. 


Dear Mr. Turk: 

it has taken us a long time to get around to sub- 
mitting a final report on the sale of your share of 
the stock in the company to me. However, here it 
is inclosed for your files and information. We had 
the accounting firm somewhat puzzled for a time 
to make a final and correct statement, and get bv 
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with the tax proposition and save as much expense 
as possible. 

As it has turned out it was necessary to declare a 
dividend sufficient to wipe out the surplus account. 
This has resulted in the figures as contained in the 
inclosed statement and the income tax statement 
for the 14 of this year in which vou were interested. 
You will note it resulted in an income tax of 
$578.27, one half of which is chargeable to each of 
us. The company will have it all to pay but instead 
of asking you to dig up your share of the tax we 
have indorsed the $289.13 on the back of your note 
which is payable at the end of the five year period. 
In this way it will be no burden to you and will 
have to be taken care of by us at this end. 

Referring to your letter of the dth, I am some- 
what surprised, Mr. Turk, that you would take this 
attitude in view of all that has passed between us. 
In answer to your question as to whether or not I 
would ‘‘refrain from buying competitive merchan- 
dise,’? IT will not be so brusque as others I have 
known by saying ‘‘the answer is‘a firm ‘No’,” but 
will give my reasons for being compelled to not 
accede to vour implied request for me to so refrain 
from such buying. In the first place there was never 
any written, oral or implied agreement that I would 
not be a free moral agent to buy and sell in the 
open market from and to whom I pleased, my own 
interests in each case to govern my own actions. 
Any such agreement as you evidently request would 
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be foolish and indefensible on my part. Under such 
an arrangement I would be permanently restricted 
to buy and sell only such items as you could fur- 
nish, at your own price, and in addition to that 
(and I am not saying you Would do it) there would 
be nothing to prevent you from supplying your 
other accounts and leave me in the lurch by simply 
holding up my orders with the statement, or similar, 
that parts or something else was hard to obtain and 
you were unable to supply my requirements for 
some time to come. I would really be holding the 
bag, in such an event, empty. 

You will probably have little difficulty in recall- 
ing that you personally made the statement, while 
we were seated in the truck across the street at the 
time we made our agreement as to the buying and 
selling deal, that this would leave me free to buy 
in the open market, but that you would have to 
charge me 50% of the list price on International 
fencers. Both being free ageents I could not do 
otherwise than acknowledge that you had the right, 
insofar as I was concerned, to charge me any price 
you saw fit but that could in no way imply that I 
was compelled to buy any given article from any 
particular source and have them arbitrarily fix 
their own price. I did at the time, and do now agree 
that you may charge me your own price for your 
merchandise but I, as another free agent, also retain 
the right to buy or not to buy as I see fit, and to 
use my own judgment as to what course I should 
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follow in the furtherance of the building up of our 
business here. 

Any other course would be not only unthinkable 
but also disastrous. As to your selling for 40% of 
the actual value of your share of the business, we 
both know, of course, that this is imaginary think- 
ing. I hesitate to bring the matter to attention 
again, it seems so childish, but one would imagine 
from recent letters received that [ personally had 
nothing to do with building up the ‘“‘goodwill’’ of 
the business here. If you will recall the cireum- 
stances under which I bought into this business in 
the first place, and the number of other times when 
I and this business here has, as they say, ‘‘saved 
your bacon’’ T feel certain you surely should have 
a more charitable frame of mind toward me and 
the business here in general. 

IT very much dislike, Mr. Turk, (and I am sure 
you know this) to bring up any unpleasant subject 
or to cause any hard feeling in any way, but because 
of the insistence of your letter and implications 
contained therein it has seemed necessary to speak 
frankly in order that there be no misunderstanding 
as to our respective positions. As you very well 
know I am loaded up with fenee units for some 
months to come and will be ordering very little, if 
any, fencers from you in the near future. When 
T do so order you have the right (unless the OPA 
rues otherwise) to charge whatever price you 
eharge other jobbers. On the other hand I have a 


| 
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perfect right to decline to purchase any one or all 
articles of merchandise which seem to me to be too 
high in price, or not advantageous to us to buy for 
some other reason, or even for no reason at all. 
Wishing you and yours the very best of luck, 
I am, 
Yours very truly, 
poo, Se HUGHES, 
Manager. 


Admitted Jan. 13, 1949. 


Mr. Snow: And will the Reporter (Clerk) 
please mark this letter, which is a letter from the 
International Electric Fence Company, dated Sep- 
tember 20, 1944, addressed to R. H. Turk. 

The Clerk: Plaintiff’s Exhibit Number 18 
marked for identification. 

(Document referred to marked Plaintiff’s 
Exhibit Number 18 for identification. ) 


Q. (By Mr. Snow): Mr. Hughes, I ask you to 
please look at that [159] letter, Plaintiff’s Exhibit 
18 for identification, and I will ask you if that is 
your signature at the end of that letter and whether 
you wrote that letter? 

A. Yes, that is my signature and that is our 
letter. 

Q. You made a statement, Mr. Hughes, a few 
moments ago, that you never attempted to buy out 
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the Chicago corporation, International Electric 
Company, at any time; is that correct? 

A. ‘That is correct. I have never had the means 
to Huy it out. 

Q. I eall your attention to the letter, Exhibit 
18, second paragraph, on page two: ‘Just to have 
something to think about, and to bring up another 
point, when you were here you made the statement 
to me that it might work out that you would either 
give up or sell out your business there, or words 
to that effect, and go into the handling of other 
items as a salesmanager on a more or less national 
basis, such as knobs, accessories and possibly other 
items. In the event you should make any such move 
it would, of course, affect me considerably. The 
point I am making is that if you have any such 
move in mind I will appreciate vour giving me an 
outline of what you would want for the business, 
including all rights for the trade name of course.”’ 

The Court: What is the date of that letter? 

Mr. Snow: September 20, 1944, your Honor. 
I offer Plaintiff’s Exhibit 18 in evidence. 

The Court: It will be admitted, subject to ob- 
jection. 

(Plaintiff’s Exhibit Number 18 for identi- 
fication received in evidence.) 
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PLAINTIFE’S EXHIBIT NO. 18 


[Letterhead] International Electric Fence Co. 
Vancouver, Washington 
September 20, 1944. 
Mae Purl, 
International Electric Fence Co. 
910 West Van Buren St. 
Chicago, Ll. 


Dear Mr. Turk: 

Yours of the 18th received. In regard to the two 
entries for income taxes, due to so many things to 
think of you may have forgotten the circumstances 
as to the amount of $421.33 but I believe you will 
have no difficulty in remembering the incident after 
your memory has been refreshed in regard thereto. 
This amount was talked of and agreed to between 
us when you were here. It represents the amount 
of income taxes for 1948, (one-half of the last 14 
amount, for the year, which was still unpaid, being 
paid quarterly, the full year’s taxes being just four 
times that amount. There was unpaid at that time 
the last two quarters, amounting to $421.33, or a 
total of $842.66, which sum was still to be paid and 
which necessarily had to be deducted in the book- 
keeping entries in order to arrive at the net worth 
of the corporation. It was in order for you to stand 
your half, which you very willingly agreed to do, 
and we settled on that basis. 

However we overlooked the fact that the first half 
of the income tax for 1944, up to July Ist, should 
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have been figured in the same way. The accounting 
firm therefore made up the income tax for the first 
half of 1944, copy of which we mailed you, resulting 
in the further charge of $289.13 which we indorsed 
on the back of your note as a payment made 
thereon, since the corporation will have it to pay 
next March 15th. The corporation, by the way, on 
the advice of my attorney, will not be discontinued. 
We will operate on exactly the same basis as we 
have done in the past. 

Regarding the note, if you will recall, this was 
all made up and executed by the officers of the 
company, meaning the two of us, while you were 
here. It draws five per cent interest and is payable 
as provided in the note and the escrow agreement, 
and dat@d July Ist. Turning the note over to you 
or any third person makes it negotiable and a direct 
notes payable when due, regardless of any comeback 
on the corporation by the income tax department. 
As you will realize, in the event the internal rev- 
enue department refuses to allow the salaries we 
credited to ourselves it is quite possible this whole 
sum of your note, and of mine also, may have to be 
thrown back into the profit and loss account of the 
corporation, causing the said corporation to possibly 
not only pay all of this amount but more, since 
both of us had previously drawn considerable sums 
on such salaries. If such should be the case the cor- 
poration stands to lose any sum we may have to 
pay on your account over and above the amount of 
the note in question. 
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T am sure you will agree, after consideration, 
that it would be impossible to place the note where 
it could not be readily withdrawn in any such eveitt 
as is outlined in the foregoing. We talked this all 
over and agreed as is outlined in the escrow agree- 
ment. I am sure you will agree I am correct in 
these statements. 

Just to have something to think about, and to 
bring up another point, when you were here you 
made the statement to me that it might work out 
that you would either give up or sell out your busi- 
ness there, or words to that effect, and go into the 
handling of other items as a salesmanager on a 
more or less national basis, such as knobs, acces- 
sories and possibly other items. In the event you 
should make any such move it would, of course, 
affect me considerably. The point I am making is 
that if you have any such move in mind I will ap- 
preciate your giving me an outline of what you 
would want for the business, including all rights 
for the trade name of course. 

It probably would not be worth to me anywhere 
near what you would consider it worth to you, but 
anyway there would be a basis for consideration 
and negotiating. About the only way I can imagine 
I could handle it right now would be to get some 
one like Bert Miller to work there and make up 
units for us as we need them. (However this is all 
speculative, I have never mentioned the idea to 
Bert. I do not know that he would be interested.) 
I have been unable to see my way clear to give up 
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the jobber business entirely and because of this it 
is necessary that [ obtain fencers on the same ap- 
proximate basis as before the war, otherwise they 
will take on other lines and both of us are out to 
a very considerable degree. 

In the event you wished to sell I probably could 
get some one to make up the units there at a price 
which at least would not exceed the pre-war prices. 
To my way of thinking, after all these months, I 
can see no other way than proceeding along the 
lines mentioned in my several letters to vou over 
the past few months, if I am ever to make any 
progress in this business. Otherwise the peak was 
passed last year and from now on it would be de- 
clining in volume all the time, down to a minimum, 
just like an old man ‘‘petering out.’’ Will be glad 
to have any suggestions, or your re-action to these 
matters. 

In this connection also, we seem to be having 
more call for the cheap battery units than I had 
anticipated. We have a lot of the #400’s and 
#500’s on hand but if you wish to ship us some 
of the #350 and the #10, as we eall them, at the 
old Pre-War prices we could use a dozen of each 
of them. Otherwise we might as well just work off 
some of the 4400’s. 

Please let us know whether or not you will ship 
them, and when. 

Sincerely yours, 
/8/ G. NO EUG: 

Admitted Jan. 13, 1949. 
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Mr. Snow: In view of the stipulation, your 
Honor, it kind of threw me off guard. I had them 
all ready and most of them I can eliminate and I 
am trying to do that as quickly as I can. 

Will the Reporter (Clerk) please mark this, a 
photostat of a letter dated November 18, 1944, 
written on the International Electric Fence Com- 
pany of Vancouver stationery and signed by G. N. 
Hughes, as Plaintiff’s Exhibit Number 

The Clerk: Number 19 marked for identifica- 
tion. 


(Document referred to marked Plaintiff’s 
Exhibit Number 19 for identification. ) 


Mr. Snow: -——19 for identification. 

Q. (By Mr. Snow): I hand you this paper, Mr. 
Hughes, and ask you if you can identify that as a 
photostat of a letter you wrote on that date and to 
the party addressed? 

A. Yes, that seems to be a copy of the letter I 
have written. [161] 

Mr. Snow: What was the answer, Mr. Reporter ? 

(Whereupon, material appearing on lines 24 
and 25, page 161, read by Reporter.) 


Q. (By Mr. Snow): I call your attention to the 
fact, Mr. Hughes, that the second paragraph on 
page two of this letter, dated November 18, 1944— 

The Court: Have you offered it in evidence? 

Mr. Snow: Not vet. J had it identified, your 
Honor. 
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The Court: 1 think you should before you read 
contents. 

Mr. Snow: <Are there any objections? 

The Court: Iexeept vour same objection ? 

Mi. Boldt: That istiehit. 

he Court: It will be admitted. 

(Plaintiff's Exhibit Number 19 for identi- 
fication received in evidence.) 


PLAINTIFE’S EXHIBIF NO. 19 


[Letterhead] International Electric Fence Co. 
Vancouver, Washington 
November 18, 1944. 
My. C. J. Van Andel & Sons, 
Van’s Hardware Co. 
Lynden, Washington 


Gentlemen: 

Our Mr. Snyder has reported to us upon his re- 
turn from his trip up your way, among other things 
mentioning the subject of certain letters and nego- 
tiations Which have transpired between you and Mr. 
Turk recently in regard to his price cutting cam- 
paign and also his efforts to get vou to take over 
the distributorship of his International fencers for 
Oregon and Washington. Mr. Snyder suggested we 
write vou something of the facts in the case, espe- 
cially as to the background of the disagreement 
between the writer and Mr. Turk. In ordeiaie 
clarify the situation for you we are glad to do this, 
altho we do not believe in parading the proverbial 
“dim: linen.” 
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- We will have to assume Mr. Turk has written 
you along the same lines and peddled the same bunk 
to you that he has to others, since we have no copy 
of his letter. (Mr. Snyder, by the way, was under 
the impression you would mail his letter to us upon 
it’s return from California.) He has written plenty 
of untrue statements to others so we will advise 
you as we have these others. 

In the first place the writer purchased and paid 
eash to Turk for his interests in this corporation, 
and at his own price. Being a duly organized and 
registered corporation we have the right to pur- 
ehase and sell, or manufacture and sell if we wish, 
any ordinary lawful merchandise, including electric 
fence controllers. These rights are partially what 
IT paid for when I bought lim out. Turk contends 
that I agreed to buy my fencers from him exclu- 
sively but we have his letter in which he admits 
this was not originally agreed upon but that I must 
do that now, and at a considerably higher price 
than heretofore. I have always argued with him 
that he could not charge me more, under the OPA, 
and they advise me that is correct. Since this 
trouble started I have recently mailed him orders 
for merchandise with the advice that he could 
charge me either the old price or the new price of 
90% of list which he has been holding out for. 
However he refused to ship at either price, so I 
am not refusing to buy from him nor to pay his 
price, altho I did not agree to purchase any given 
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amount or any particular quantity of fencers from 
him originally. 

It so happens that I have pulled Ins financial 
chestnuts out of the fire for him two or three times 
and thus saved him from being swamped, no doubt. 
Onc of these times was last spring when we allowed 
him to continue shipping us fencers when we had 
more than we required for the year’s business. We 
did this so he could have the additional cash to 
pay off his obligations in the east, otherwise he 
would have been sunk. This has left us with over 
3,000 units on hand as of the time of my buying out 
his stock in this company. Consequently we have 
had no occassion to buy very much from him since 
that time, which leaves him with not much cash 
coming in. That is really what is upsetting hin, 
additional obligations and not much income from 
business. Just before Turk and J decided to split 
up he and his partner in Chicago also had disagreed 
and divided up their two businesses, Turk taking 
over the Chicago business and Mr. Soper the Min- 
neapolis business. Mr. Turk apparently has very 
little that is worth while, at least not much business, 
while Mi. Soper really manufactures and has a 
good business. Mr. Turk assembles parts which he 
buys from others. When his credit is gone he is up 
against it, like the rest of us wnder like cireum- 
stances. 

Turk also makes the statement that I agreed to 
dis-incorporate, and holds that up against me. That 
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is nonsensical on the face of it. We had discussed 
the advisability of dis-incorporating, there being 
arguments on both sides, before [I purchased his 
interests but after that time it was no concern of 
his under what name or plan we operated, unless 
he wanted us to dis-incorporate so he could pre- 
vent us from using the International trade name. 
That is all he has, the trade name. There is no 
company, in Chicago, it is simply his trade name. 
He has also made the statement that I owe him 
$7,000 which I refuse to pay. That also is redicu- 
lous. We could use the short and ugly word but we 
will merely say there is no truth in any such state- 
ment. I will give vou the facts so you can judge 
for yourself: In order to save some of the high 
corporation income taxes Turk and If eredited our- 
selves with rather high salaries and drew quite a 
considerable portion of such credits from our ac- 
counts. It was always understood that the govern- 
ment might not allow such high salaries, especially 
in his case since he was not working in this office 
but was working in the Chicago office, from where 
he should and no doubt did draw a good salary. 
Anyway when we settled up, or just before doing 
so and while he was still one of the company, we 
decided it would be best to have the corporation 
acknowledge it’s indebtedness to each of us by issue- 
ing notes to us as individuals. It was also decided 
that since the government had five years in which 
to come back on us for whatever amount they could, 
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if any, of such salary we would make the notes run 
for five vears and in the event Turk should be de- 
prived of part of his salary, and the company have 
to refigure it’s income tax statement, thus paying 


a 


more taxes, this additional amount paid would be 
applied against his account. It might take all of it, 
and if more than that the company would he the 
goat. 

We accordingly drew np the notes as agreed, 
Turks note amounting to 6448.00 from which 
$289.00 was deducted for this vear's tax, leaving 
a net of $6150.00 approximately. These notes were 
duly signed and corporate seal impressed on them. 
And whom do you suppose signed them? None 
other tlan RB. HH. Turk, as President, and Gy aa 
Hughes, as Secretary of the corporation. That 
hardly looks like we owe him $7,000 which is due 
and payable. It was also agreed that his note should 
be held in eserow at the bank for the five years, or 
until such time as it should be determined how 
much, if any, of the amount should be deducted for 
additional income taxes. Since that time he has 
demanded that I turn the note over to him in order 
that he might use it as colatteral at is loan com- 
pany. You realize, of course, and so does he, thas 
the minute it got into a third parties hands we 
would be stuck for it, regardless of taxes. 

Turk has spread all manner of untruths about 
the situation and has called me about all the names 
in the dictionary and in his rage, because he ¢an- 
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not have his own way, he has resorted to this price 
eutting campaign in order to injure this company, 
and me personally. He has repeatedly said he 
would make it cost me $25,000 if he had to go broke 
doing it. If you would like a reference as to ve- 
rasity of Turk and myself I will gladly refer you 
to the National Bank of Commerce or the Clark 
County National Bank, both of Vancouver, Wash- 
ington. He has almost always been in hot water 
financially, and has several suits pending against 
him, or on file here, so I am advised. I also know 
of some such suits. As one banker, also an attorney 
said, “‘it is too bad you ever got tied up with a 
man of that kind.’’ I dislike very much having to 
write such a letter, but because of his trying to get 
you into it it seems better to state the plain facts. 
I will still be handling the International fencers 
from the real manufacturer, not thru Turk who 
merely assembled parts. It probably would cause 
us to lose a little business if you went into it in 
competition with us but certainly you would be 
stepping into very little profits, if any, but a lot of 
grief with him. This is all said with all kind feel- 
ing toward you. We appreciate vour business in 
the past and trust it will continue and increase as 
time passes. We will do all we can to assist in every 
way possible. 

If you care to do so we will appreciate your 
mailing us Turk’s letter, or letters, in order that 
we may know what kind of propaganda he is put- 
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ting out, also so that we may be able to answer any 
other points he may have brought up in his corre- 
spondence with you. While we do not like going 
into personal matters to such an extent we have 
nothing to hide and since vou are being drawn into 
it in a way we will cooperate with you in straight- 
ening the matter out. We will also be glad to co- 
operate with you in keeping our correspondence 
confidential. May we hear from vou soon? 

Yours very truly, 

INTERNATIONAL ELECTRIC 
FENCE CO., 
/s/ G NA HOG Eikis: 


I certify that this is true copy of a letter from 
G. N. Hughes to°‘Mr. C. J. Van Andel &isonme 
Subscribed and sworn before me on this day, 
February 7th, 1945. 
[Seal] VIRGIN TEA Biting 
Notary, 
S09 W. Van Buren 


Admitted Jan. 13, 1949. 


Mr. Snow: I am sorry, your Honor; 1 amigas 
ting a little bit woozy. 

The Court: We will quit very soon. 

Q. (By Mr. Snow): I call your attention am 
the second paragraph on page two, addressed to 
Mr. C. J. Van Andel and Sons, Lynden, Washing- 
ton, wherein you state: ‘‘Turk also makes the state- 
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ment [162] that I agreed to dis-incorporate, and 
holds that up against me. That is nonsensical on 
the face of it. We had discussed the advisability of 
dis-incorporating, there being argument on both 
sides, before I purchased his interests but after that 
time it was no concern of his under what name or 
plan we operated, unless he wanted us to dis-incor- 
porate so he could prevent us from using the 
International trade name. That is all he has, the 
trade name.’’ 

Did you make that statement, Mr. Hughes? 

A. I apparently did. It is in the letter. 

The Court: I don’t want to encumber the record 
with too many—I don’t know how extensive the 
correspondence was between these people. You 
might have one hundred letters. There is no pur- 
pose in burdening the record unless there is a con- 
trary attitude or theory from the Plaintiff by the 
Defendant. I don’t know how many more you have. 


| 


Mr. Snow: I have only one or two more, your 
Honor, but as I explained to you before, I had 
thought that I would have to put them all in evi- 
dence in order, but since we went through that 
stipulation this morning I have been able to elimi- 
nate an awful lot of them and it is a question now 
of which ones I want. 


The Court: You look them over between now 
and tomorrow [163] morning, and we will adjourn 
now until ten o’clock tomorrow morning. 

Mr. Snow: Thank you very much. 
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(Whereupon, at 5:00 o’cloek p.m., January 
13, 1949, a recess was had until 10:00 o’cloek 
ain. January 1) 19395) 


(Counsel heretofore noted being present, the 
following proceeding were had.) 


The Court: You may proceed now. 


Further Cross-Examination 
By Mr. Snow: 

Q. Mr. Hughes, you testified yesterday that 
you had sent to Mr. Turk—after the corporation 
had become your property in accordance with that 
sale that you had sent to Mr. Turk—three or four 
or five letters—I didn’t hear vou—Il wonder if you 
would tell me again—protesting the use by Mr. 
Turk of the name ‘‘International’’ in the Inter- 
national Electric Fence Company. 

Mr. Boldt: You misunderstood. A. No. 

Mr. Snow: That was my impression. 

The Cowit: J have no recollection of that. 

Q. (By Mx. Snow): Did you ever protest Mr. 
Turk’s use of the name ‘‘International’’ for Inter- 


national Electric Fence Company ? A. No. 
Q. Did you ever. A. No. 


Mr. Boldt: We don’t now. I want to make it 
plain that we don’t now, if there is any question 
about it. 

The Witness: We never have. 

Mr. Snow: All right. 

The Gourt: ‘Let me get this clear now. im 
Boldt, your position is that vou do not object 
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Mr. Boldt: To Turk’s use of the name. No; we 
never have. 

Mr. Snow: Using the name 

Mr. Boldt: <All we have ever contended, or all 
Mr. Hughes has ever contended, is that he has a 
right to use it in the Western States. All we claim 
is the concurrent right to use it in the Western 
States. Is that correct, Mr. Hughes? 

The Witness: That is correct; absolutely. 

The Court: You mean both are entitled to the 
use of the trade name? 

Mr. Boldt: That is right. 

The Court: Excepting that the Defendant rec- 
ognizes and acknowledges the limited use insofar 
as territory ? 

Nir Boldt: That is might. 

Mr. Snow: What is that territory, Mr. Boldt? 
Mr. Boldt: The Western States. 

Mr. Snow: Well—— 

Mr. Boldt: The States we have filed in. 

The Witness: West of the Rocky Mountains is 
the general understanding. 


Mr. Snow: You have a registration in Texas. Is 
that a Western State? 

Mr. Boldt: Well, I told Mr. Hughes this morn- 
ing that neither the Court nor counsel understand 
that. 

Mr. Snow: He ean clarify that? 

mr, Boldt: Yes. 

Q. (By Mr. Snow): When you use the words 
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“trade name,’’ do you mean the words ‘‘Interna- 
tional Electric Fence Company”’’ or the word *‘In- 
ternational’’? 

Mr. Boldt: The words ‘‘International Electric 
Fence Company, Inc.’’ and the use of the word 
‘“‘Tnternational’’ on fencers and allied products in 
the Western States. 

Mr. Snow: That is fine. That is what I am try- 
ing to overcome. I had the impression that was a 
fact. I am offering proof. At the proper time I 
will make the argument that these are not facts. 

Mr. Boldt: The reason I have interjected here 
is that it was obvious that I had not conveyed to 
vou our position in the matter. [166] 

The Court: That puts a different complexion on 
the case as far as the Court is concerned because 
T have been approaching the whole problem with 
the thought that it was exclusive use of the name. 

Mr. Boldt: That is the explanation of these let- 
ters. Mr. Hughes never claimed that. All he 
claimed is the right to use it in the Western States. 

The Court: And not exclusively. 

Mr. Boldt: And not exclusively so far as he and 
Mr. Turk are concerned. 

Mr. Snow: That is contrary to what has cone 
forth. He has filed an application for the registra-— 
tion of the trade mark ‘‘International’’ in the 
United States Patent Office in which he made an 
oath that he is the sole and exclusive user and has 
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the sole and exclusive right throughout the entire 
United States. | 

The Court: Irrespective of that, if he wants to 
try to work upon a more limited sphere, he may 
do so. 

Mr. Boldt: In all fairness now, Counsel, these 
papers that you refer to are filed by the Hill firm 
in Chicago and this gentleman knows nothing about 
the intricacies of trade mark registration. 

Mr. Snow: May we apply that to the books of 
record and articles of incorporation ? 

The Court: We won’t areue the matter further, 
but [167] I want to get clear the issue we have 
before us, and as I understand it is now that the 
Defendant claims the right to the joint use of the 
trade name “‘International’’ in the Western States 


only? 


Mr. Boldt: That is right, your Honor. 

The Witness: That is all we claim. 

The Court: Then we can direct our testimony 
to that issue and, of course, it is stipulated here 
that in the organization of the corporation, the 
Washington State corporation, or [ presume it 
could be stipulated, that there was no mention 
made of an assignment or a transfer of any of the 
right in the trade name to the corporation. 

Mr. Boldt: Oh, yes. It is our contention that 
the written documents which were signed and sub- 
scribed to by Mr. Turk and Mr. Hughes in which 
all assets including good will and so on 
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The Court: Of course, we have to qualify those 
because the proof is undisputed that there never 
was a copartnership. 

Mr. Boldt: It isn’t undisputed. It is a matter 
to be explained. 

The Court: So far this evidence doesn’t sup- 
port that it was a copartnership, although there 
was reference to it. 

Mr. Boldt: It is very well explained right here 
in a written document. 

The Court: Well, that isn’t before the Court. 
You may proceed. 

Mr. Boldt: You can take a look at it@it ou 
are in doubt. 

Mr. Snow: It is the Plaintiff’s contention, vour 


Honor, that Mr. Hughes has no right to use they 


name ‘‘International’? anywhere in the United 
States. 

The Court: I appreciate that. 

Mr. Snow: And then, vour Honor, if we may 
make a further statement, 11 order to explain why 
I am doing what I am doing, so that vour Henor 
will be clear, the witness has made definite state- 
ments on direct examination which are contrary to 
facts and the only way I ean show that the man is 
not aware—apparently not aware—of the real facts 
in the case is why I am introducme these letters 
to overcome the presumptions he has raised due 
to his testimony on direct. 

Q. (By Mx. Snow): M1. Hughes, you testified 
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the latter part of the afternoon yesterday to the 
effect that you did not offer to pay Mz. Turk a pre- 
mium when he sold his interest to you in the 
Washington corporation on July 1, 1944. Would 
you please tell the Court how much Mr. Turk was 
charging the Washington corporation before July 
1st while he was in [169] Chicago for, let’s say, 
the number 106 model? 

A. Well, he was charging $7.50, the early part 
of the year, and then later, I believe he—we bought 
none after that because we were heavily over- 
stocked. That is all we paid. 

Q. $7.50? A. $7.50. 

Q. Do you know what Mr. Turk was charging 
Mr. Wyat and Mr. Clint in Idaho and California 
for those same units, Mr. Hughes? 

A. I don’t know. 

@. Didn’t you handle the books for the Wash- 
ington corporation, Mr. Hughes? 

A. Yes, sir; part of the time. I had a book- 
keeper. 

Q. But you know the transactions that took 
place in that corporation, do you not? 

fees, sir; that is right. 

Q@. You said you don’t know what Wvat and 
Clint were paying and yet you made the statement 
yesterday that your profit on the transaction while 
the corporation was in existance was $2.50 on met- 
echandise purchased by Mr. Clint and Wyat, and I 
am positive that vou said they paid $10.00. 
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A. May I say, I assume from your question this 
morning, did I have absolute definite knowledge of 
what Mix. Turk was charging them from Chicago? 
I know what we paid [170] them and I know 
from information what he charged them, but it is 
hearsay. 

Q. You knew, Mr. Hughes, that they were pay- 
ing ten dollars for that 106 unit during that period ? 

A. ‘That is what they paid us, but whether they 
paid him that from Chicago, I don’t know defi- 
nitely. 

Q. And you testified you were paying $7.50? 

A, Vat is tight, 

Q. And when Mv. Turk closed this deal with 
you, didn’t he say you would be on the same deal 
with Wyat and Clint after that period? 

A. When we made our agreement there on our 
settlement, it was definitely understood that we 
were on our own independent basis and he did say 
he would have to charge me the same as he was 
charging Wyat and Clint. 

Q. Wasn't that 

Mr. Boldt: Let him finish. 

A. (Continuing): But that was no agreement 
that I had to continue to do that, or that T could 
buy them later for more or less; merely that he 


was going to charge me that price. He was chare- 
ing me ten dollars and, as an independent corpora- 
tion or business out here, naturally it was up to 
us. If we couldn’t buy it, we didn’t; and if we 
could, we did. According to supply and demand. 
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Q. Didn’t that amount to approximately thirty- 
three [171] and one-third per cent more than 
you had been paying before Mr. Turk sold his 
stock to you? 

A. That is right. It would have if we had 
bought any. Of course, we didn’t buy any for a 
long while of that number. 

The Court: Let me interject a question here, 
Mr. Hughes. During the time that the corporation 
was active in Vancouver and both you and Turk 
were giving your time to it, and sales were being 
made to people in other territories, California 
and Idaho, and assuming they were made on the 
basis of ten dollars a unit, did those sales go into the 
eorporation records and accounts? 

The Witness: Yes; they did. 

The Court: And the profits that were taken or 
realized from such sales, were they all profits to 
the corporation? 

The Witness: They were. Expenses, of course, 
in any business, naturally. They all went into the 
books of the corporation. 

The Court: And then did you, as owner of your 
stock in the corporation, get half of those profits? 

The Witness: That is right. 

Mi. Boldt: The book is here, your Honor. 

Mr. Snow: Your Honor is apparently attempt- 
ing to get an understanding of the testimony he 
gave yesterday and [172] I don’t like to go over 
it but that is contrary to what he testified to yester- 
day. 
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Mr. Boldt: ‘hatis not correct, your Hionor, Wy 
is not contrary. It is exactly identical with what 
he testified to yesterday. 

The Court: I don’t care for an argument, Myr, 
Boldt. I understood him to say yesterday that Mr, 
Turk, when he went out on the road, got an addi- 
tional allowance. 

The Witness: In these other states, he did; yes. 

The Court: Outside of Washington and Ore- 
gon? 

The Witness: Yes, si, but that was merely an 
expense and charged against the expense and ¢om- 
mission account and all the rest went into the cor- 
poration account owned by each of us. 

The Court: In Washington and Oregon? 

The Witness: There was no division like that. 

The Court: Now I wish, for the benefit of the 
Court and counsel, just what was your arrangement 
as distinguished between Washington and Oregon 
and the rest of the States now, from the period of 
time when the corporation came into being until 
you bought it out? 

Mr. Boldt: If it would be helpful, von might 
illustrate it from the book. 

he Court: I want him to answer it 1f le 7@iim 

The Witness: Well, I don’t quite understand 
the question. 

The Court: Well, let me ask you. Was there a 
distinction made in the profits from sales outside 
Washington and Oregon and those made in Wash- 
ington and Oregon ? 
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The Witness: No distinction between the net 
profit. None at all. We merely paid Mr. Turk a 
commission of twenty per cent in the States out- 
side Washington and Oregon. 

The Court: Then there would be a difference in 
the net profit? 

The Witness: I mean the total income. It was 
all income from all the states. Naturally we didn’t 
make as much in some states as others. 

The Court: What other states besides Washing- 
ton and Oregon did you have that arrangement in? 

The Witness: Well, just Washington and Ore- 


gon. I personally would benefit only fifty per cent 


of the profit, but on the other states, outside of 
that, I would benefit from the net profit after we 
had paid Mr. Turk twenty per cent commission. 
The Court: You would get forty per cent and 
he would get sixty? 
The Witness: No; each got fifty per cent. [174] 
The Court: On states outside Washington and 
Oregon? 
The Witness: No. Fifty per cent of the net 


profit of the corporation in all of the states. 


The Court: You were making a distinction be- 
tween net profits. Net profits—on Washington and 
Oregon sales, the net was between the two of you; 
but in Idaho sales your net profits were eighty per 
eent ? 

The Witness: It was less, of course. but it was 
divided equally. 


bo 
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Mr. Boldt: He is approaching it from a book 
point of view and that is why I thought if he looks 


at the books ’ 

The Witness: All of the entries, in Oregon and 
Idaho and Cahfornia, there is no difference in our 
book entries. Ma. Clint and Mr. Wyat 

The Court: J understand that, but when a sale 
was made in Idaho, you made allowance to Mr. 
Turk of twenty per cent? 

The Witness: Twenty per cent of the sale price. 

The Court: And so your gross then was eighty 
per cent of the sale price? 

The Witness: ‘That is right. 

The Court: And then that was divided equally? 

The Witness: That is right. [175] 

The Court: So that would wind up with a forty- 
sixty per cent on the gross? 

The Witness: I see your point now; that is 
right. 

Q. (By Mr. Snow): In order to clarify that a 
little more, of the eighty per cent, Mr. Hughes; 
what was the actual profit of the corporation on 
that transaction? That was left to divide up in 


dollars and cents? 

A. The net profit is hard to figure. 

The Court: I am not very much interested in 
that feature of it. 

Mr. Snow: You see, your Honor, the way ag 
stands now, twenty per eent commission to Mr. 
Turk on the sales price doesn’t seem very much 
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but when you take off the cost of the merchan- 
dise—— 

The Court: I am not so much concerned with 
that unless it might throw some light on the major 
issue here. 

Mr. Snow: It does, your Honor, defiinitely. 

The Court: If he says there was no net profit, 
and you want to ask him that question, why, he 
may answer that. No net profit to the corporation. 

Q. (By Mr. Snow): Will you answer that ques- 
tion, Mr. Hughes, please? 

A. Yes; there would be a net profit. 

Q. How much? [176] 

A. That would depend. 

The Court: Take one item. 

Q. (By Mr. Snow): Take the 106. 

A. That is what I am coming to. I am not abso- 
lutely positive but my recollection is that we paid 
six-fifty for the 106. I think that is correct. That 
is in 1941 then later the price was raised to $7.00 
and sometime during 1944, or 78, then we were pay- 
ing $7.50. The price was raised, so that we made 
more when we originally started in on the 106’s 
than we did later. 

@. Do you have any recollection of what that 
was, Mr. Clint—Mr. Hughes; what that figure was? 
As to what? 

As to the amount the corporation received 2 
From Clint and Wyat? 
That is what we are talking about. 


O>opr 
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A. We charged them ten dollars each. 

Q. I know, but what was the net figure to the 
corporation ? 

A. We paid Mr. Turk twenty per cent commis 
s10N. 

Q. That would be two dollars. 

A. That would be two dollars, yes, and then 
what they cost us, ..6.50 or 7.00, whatever it was 
—it varied—it would be different. That would run 
either three-fiftvy or [177] $8.00 to be divided be- 
taween 1S; 

Q. Wasn’t the figure fifty cents? 

Ma. Bolt: That isn’t from the figures ised? 

A. That wasn’t the basis. 

Q@. It still comes out fifty cents. 

Mr. Snow: Will the reporter (clerk) please 
mark this letter, which is dated March 18, 1944 
siened by G. N. Hughes, International Electrie¢ 
Fence Company, and addressed to North Coast 
Mereantile Company, as Plaintiff’s Exhibit 

The Clerk: Plaintiff’s Exhibit 20 marked for 
identification. 

(Document referred to marked Plaintiff’s 
Exhibit Number 20 for identification). 


Q. (By Mr. Snow): I hand you, Mr. Hughes 
Plaintiff’s Exhibit Number 20 for identification and 


ask you if you ean identify that letter? 
A. Yes; that is my letter. 
Q. That is your signature on the end? 
A. hat is right. I signed it. 


| 
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Mr. Lyon: What was the date? 

Mr. Snow: March 13, 1944. I offer this in evi- 
dence. 

Mr. Boldt: No objection, but may I look at it a 
[178] moment? 

The Court: It will be admitted in evidence. 

(Plaintiff’s Exhibit Number 20 for identifica- 
tion received in evidence. ) 


PeAINTIFE’S EXHIBIT No. 20 


March 13th, 1944. 
North Coast Merchantile Co. 
Wholesale Grocers, 
Eureka, California. 


Gentlemen : 

Your letter of the 10th regarding handling the 
International electric fence controllers through us 
instead of the Charles Klint Company of Fresno is 
just this morning received. We wish to express 
our appreciation of your consideration, also for the 
order included in your letter. 

As indicated in our letter to you of Feb. 10th, this 
Washington company is limited to handling the 
International line in the states of Washington and 
Oregon, although we otherwise would be very glad 
indeed to serve your needs. In order to do this, 
however, we would have to obtain the permission 
of the main office in Chicago. We are therefore 
mailing your letter to them with a request that 
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they either write you direct on this subject or 
authorize us to make shipment to you direct from 
this point. You no doubt will hear from them 
within a very few days. 

Again thanking you for the order for fencers 
and with the hope you may soon be able to obtain 
the merchandise required, we are, 

Yours very truly, 
INTERNATIONAL ELECTRIC 
FENCE CO., 
By /s/ G. N. HUGHES, 
G. N. Hughes, Mer. 


wir, Dirk. 

I forwarded their original letter and order to 
KXlint on Feb 10th. They very evidently do not wish 
to buy through him. I do not know what price you 
are giving Klint nor what price he has asked from 
the North Coast Mere Co. Anyway they apparently 
failed to agree, so it seems to be up to you to handle 
it so as to hold a customer, and not offend them. 
Please advise what is done so we will be informed 
in the event they write us again. 

G. N. H. 


Admitted Jan. 14, 1949. 


The Court: Now I wish you would read the 
sentence or paragraph in the letter that you feel 
is applicable here. 

Mr. Snow: May I inject a question first, your 
Honor? 
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The Court: Very well. 

Q@. (By Mr. Snow): Mr. Hughes, didn’t you 
testify yesterday that the Washington corporation 
had the right to sell anywhere in the Western 
states during the period of incorporation ? 

A. Yes. 

Q. I call your attention then to the third sen- 
tence in this letter, Plaintiff’s Exhibit 20, which 
was written March 138, 1944, before the sale of 
stock 

Mr. Boldt: And after the time that the alterca- 
tion arose. 

The Court: I have that in mind. Mr. Turk was 
in Chicago at that time. 

Mr. Boldt: That is right. 

Q. (By Mr. Snow, continuing): ‘‘As indicated 
in our letter to you of [179] February 10th, this 
Washington company is limited to handling the 
International line in the states of Washington and 
Oregon, although we otherwise would be very glad 
indeed to serve your needs. In order to do this, 
however, we would have to obtain the permission 
of the main office in Chicago.’’ 

Did you make that statement in this letter, Mr. 
Hughes ? 

A. That is my statement. However, there is an 
explanation for that. 

The Court: You may give it. 

Q. (By Mr. Snow): What is the explanation ? 

A. The reason for that letter was just prior to 
that time, Mr. Turk, a few months being in Chicago, 
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he was the president of our corporation here and 
half owner of the corporation and had complete 
control of our supply of merchandise and naturally 
it was necessary that I get along with him the best 
way I could and he had previously requested that 
any business outside Washington and Oregon that 
we divert to the main office in Chicago, giving us 
the assurance, in various letters, that any business 
outside of that the corporation would be reimbursed 
for whatever profit we were entitled to. So, just as 
a matter of passing the thing along and giving the 
reason why we did not fill the [180] order we sent 
it to Chicago in accordance with that understanding. 
Mr. Snow: Now, will the Reporter (Clerk) 
please mark a letter written on the International 
Electric Fence Company letterhead, dated Septem- 
ber 2, 1948, signed ‘‘George’’ for Plaintiff’s identi- 
fication 
The Clerk: Plaintiff’s Exhibit 21 marked for 
identification. 
(Document referred to marked Plaintiff’s 
Exhibit Number 21 for identification.) 


Q. (By Mr. Snow): Mr. Hughes, I hand you 
Plaintiff’s Exhibit 21 for identification and ask 
you if you can identify that letter? A. Yes. 

Q. is the George, the word ‘‘George”’ at the 
bottom of that letter your abbreviated signature ? 

A. Yes; that is right 

Q. Does not this letter contain this sentence ? 


The Court: Are you offering it? 


International Elec. Fence Co., ete. 229 


(Testimony of George N. Hughes.) 

Mr. Snow: I am sorry. I offer this letter in 
evidence. 

Mr. Boldt: No objection. 

The Court: It will be admitted in evidence. 
Better have the Clerk mark it admitted, Mr. Snow. 

(Plaintiff’s Exhibit Number 21 for identifica- 
tion received in evidence. ) 


PLAINTIFF’S EXHIBIT No. 21 


[Letterhead] International Electric Fence Co. 
Vancouver, Washington, 
September 2d, 1943. 
Dear Mr Turk: 

Your letter of the 28th received inclosing letter 
from Charles Klint Co. He wrote us the same day, 
as you will note by the incloseures. My reply is also 
attached, which explains the matter fully as far 
as we are concerned. He surely is putting on the 
baby act for some reason. There is nothing incon- 
sistent, incorrect or mysterious about our state- 
ments, if he would follow them through and check 
with his actual receipts. He would have a hard time 
convincing me that he does not know what these 
invoices are for. He is merely stalling for time and 
is putting on this act so you will have to reply to 
letters before he is compelled to pay. His check for 
neither the $240 or the smaller amount have ar- 
rived so far. This $240 invoice has nothing to do 
with the lost units. They were shipped at a much 
later date, as he will knows. You may not agree 
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with me but you asked for comments on Klints let- 
ter so I am giving them to you. I imagine you have 
rather felt all the time that I have not been par- 
ticularly sold on that set-up. It has always been 
my fecling that there is something mental, financial 
or otherwise not just what it should be with this 
firm. 

My personal opinion is that for the long pull, 
all things considered, you would be just as well off 
and save yourself many headaches and uncertain- 
ties if you would place the California territory in 
our district to be supphed from here as we used 
to do, except that it would have to be on a fifty-fifty 
basis just as is Washington and Oregon, making 
it a part of our territory to oversee. Your profit 
would be half the firms profit anyway and the 
difference to you would be very smal]. You can see 
that we would lose money to pay a 20% commission 
on a #106 at $10.00, Klints price, and pay the 
freight both ways. I am willing to see to the work 
for my share of the profits and with the additional 
business we could afford to be on the road more 
in all directions, which would add more business. 
In the event you wished to consider it, or make such 
a change, you could simply tell Klint he would be 
supplied from here at the regular jobbers price and 
he would be on the same basis as all the others. 
Then by advertising in the farm papers we would 
pick up a lot of direct business, retail and dealers, 
the same as we do in Oregon and Washington. It 
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is apparent to me that responsible jobbers are not 
pleased with the set-up of having to buy from their 
competitor, and especially from one who is not too 
favorably known financially. I feel sure we could 
sell them considerably more controllers from here 
than Klint will ever sell them, when the controllers 
are available. They would at least feel that they 
were getting a square deal from headquarters for 
the western territory. (Anyway these are thoughts 
for you to digest. A frank discussion is always 
advisable in considering any business situation). 

J am inelosing the California orders as asked for 
by you. I am not clear as to just what the point is, 
as you had just mailed the Bay Cities order back 
to us, but here they are for you to do with as you 
like. Please let me know what, if anything, I am 
to do about them, except to notify them I have 
turned them over to you for attention. 

I notice in this morning’s mail an invoice for 
the delayed choppers, which pleases us a lot. 

There are a few things which are giving us a lot 
of trouble lately, probably due to inexperienced 
help, but possibly to carelessness which could be 
corrected. I am ealling this to your attention for 
the reason that I assume you are busy in the office 
and some of your help may be slipping something 
over on you. I know you would not approve of 
what we are receiving here. 

Out of 78 units opened up yesterday for testing 
there were 14 of them defective, inoperative for 
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one reason or another, in addition to several with 
defective choppers. 

The last few shipments are so bad we dare not 
ship out to any jobber without testing out every 
machine. They have been coming back to us in 
flocks for repair. Entirely too much transformer 
trouble, among other troubles. 

One serious trouble is that your riveters are 
putting out units with only two and three rivets 
holding them to the case. The result is that several 
were loose in the box on arrival, some with wires 
pulled out of the transformer, 2 I believe, in the 
above lot. We still have 11 cases to open. Hope 
they are better. Many of the hght bulbs, green and 
red, arrive inoperative. We also have the former 
shipment without choppers to open up when the 
choppers arrive. 

I notice some of the rivet heads, quite a few in 
fact, come off of the rivet, letting the transformer 
drop loose in the case. However there are still a 
number of them come through without more than 
either two or three rivets ever having been placed 
in them. There are no rivets or washers inside 
the case and no makrs on the paint showing a rivet 
had ever been inserted. 

In order to have it on our order book I will in- 
close an order for a few items. We must have 
transformers for these #106’s. Have several laid 
up for repairs and just one spare transformer in 
the house. We are saving it for emergency. 
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Haven’t seen Mrs ‘lurk for some time. I am 
wondering if she has gone or is expecting to leave 
for a visit back there with you. Weather here is 
lovely but on the cool side of the ledger. Have had 
no hot weather at all this year. It has been the 
coolest summer I have ever seen anywhere. 

How is Mr. Soper coming along? I assume Mrs. 
Soper is helping him out at that end. My regards 
to both, if you see them. 

Sincerely, 
/s/ GEORGE 


[Pen Notation]: Klints check just arrived—in 
full. 


Admitted Jan. 14, 1949. 


Mr. Snow: I am sorry. I am trying to speed 
this up as much as possible, your Honor. 

Q. (By Mr. Snow): ‘‘My personal opinion is 
that for the long pull, all things considered, you 
would be just as well off and save yourself many 
headaches and uncertainties if you would place the 
California territory in our district to be supplied 
from here as we used to do, except that it would 
have to be on a fifty-fifty basis just as is Washing- 
ton and Oregon, making it a part of our territory 
tO oversee.’’ 

Did you make that statement to Mr. Turk on 
September 2nd, 1943? 

A. I wrote that letter, yes. 
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Mr. Snow: Will the clerk please mark this docu- — 


ment, which is a letter addressed to ‘Dear Mr. 
Turk’’, and signed by ‘‘George’’ and written on 
International Electric Fence Company letterhead, 
and dated July 24, 1943, for identification as Plain- 
tiff’s Exhibit 
The Clerk: Plaintiff’s Exhibit 22 marked for 
identification. 
(Document referred to marked Plaintiff’s 
Exhibit Number 22 for identification.) 


Mr. Snow—LExhibit 22 


— 


Q. (By Mr. Snow): Mr. Hughes, I hand you | 


Plaintiff’s Exhibit Number 22, so marked for iden- 
tification, and ask you if you can identify that 
letter? Neen ees 

Q. And is that your signature at the end? 

i, SEAS. 

Q. I call your attention to the fact that after, 
that prior to July 24, 1948, in this letter of July 
24, you made this statement 

The Clerk: It isn’t admitted. 

Mr. Snow: I am softy. 

Myr. Boldt: No objection. 

Mr. Snow: I offer it in evidence as Plaintiff’s 
Exhibit 22. 

The Court: It will be admitted. 

(Plaintiff’s exhibit Number 22 for identifiea- 


tion received in evidence. ) 
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PLAINTIFE’S EXHIBIT No. 22 


[ Letterhead] International Electric Fence Co. 
Vancouver, Washington 
July 24, 1948. 
Dear Mr. Turk: 

First, I inclose herewith check for $482.16 to 
bring your account down to a credit of $600 even, 
and my own for the same sum, in order to keep 
our personal accounts on an equal basis. As we 
can spare the funds we will remit the balance due, 
in payments, until the whole amount is paid. 

After this I would suggest you send your air 
mail via Freightways, we might get it under a week 
in that way. Your letters of the 13th and 16th both 
arrived together two or three days ago, I forget just 
which day. Have been too busy to give them much 
attention. Klint has paid $296 and $88.58 during 
the past week. This leaves him owing only two 
invoices, $240 and $212.50. 

I note your remarks about the insulator situation. 
The quantities will be O.K. if we can get the types 
mostly in demand. 

We will soon be out of anything to ship to job- 


bers. 5-W in 500’s is all we have in any quantity 


and expect to have orders to clean them up next 
week. 
I certainly hope there will be no trouble about 


_ closing the deal with Electric Service Systems. The 
_ added quota is badly needed. 
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Regarding buying out your share of the business, 
T hardly know how this would work out. I inclose 
sheet showing assets and liabilities as of July Ist. 
They will vary from time to time, of course, de- 
pending on how long we have been without units 
and whether they are paid for or not. Probably 
could figure on a net w. of $6,000, on an average. 
Unless we can get units in quantities there will 
not be much increase in Net Worth. The overhead 
will eat it up as fast as it accumulates. If you fall 
down on deliveries we would have practically noth- 
ing in a short time except the truck, tools and other 
equipment. 

I do not see how Wyatt can be making so much 
money unless he is getting the controllers to sell. 

I do not see how I could pay you an increase in 
price and be able to sell to the jobbers, not being 
able to raise my price on them. As you know, it 
is better to keep them in line for after the war 
business than to shut them off for a little higher 
price on fewer units. In other words there is more 
money in volume with a steady flow than to confine 
yourself or myself, at either end of the line, to sell- 
ing just to dealers. It is the long pull that counts. 
The prices you mention would eliminate the jobbing 
business entirely. How would vou expect me to 
handle that end of it? What would be your idea? 

In the event I bought out your interests here it 
would necessarily have to be understood that I have 
the exclusive rights of sale in Oregon and Wash- 
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ington, also that I be assured my proportion of con- 
trollers based on the actual demands and needs of 
my territory in comparison with the requirements 
of the territories of others. Otherwise I would be 
left out in the cold. 

Referring again to the price consideration, it 
would appear that in order to take care of changes 
in prices in the future, either higher or lower, the 
price to us should be a certain percentage of the 
established retail list price, just as we have it now. 


» With our price 35 to 40 per cent of the retail price 


: 


i 


we then could hold our jobbers and keep the set 
up we have maintained all this time. 

Tf you have any other system in mind which 
would work let’s have it. Also let me know on 
what basis or for what total amount you would 
sell. If [I think I can handle it J will then see 
what I can do about it. 

Sincerely yours, 


/s/ GEORGE 
Admitted. 


Q. (By Mr. Snow): ‘‘In the event S plea 
quoting, ‘In the event I bought out your interests 
here it would necessarily have to be understood that 
the exclusive right to sales in Oregon ...’’ I have 
to repeat that. ‘‘In the event I bought out your 
interests here it would necessarily have to be under- 
stood that I have the exclusive rights of sale in 
Oregon and [183] Washington.” 
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Is that your understanding, was it, when you 
wrote that letter? 

A. That was merely preliminary. That was 
sometime before we made any arrangement. That 
was just exploring possibilities. 

Q. That was almost a year before transactions 
took place? A. Yes; that is right. 

Mr. Snow: Will the clerk please mark—it is 
marked, and admitted too. That has been taken 
eare of. I am sorry. That will be all, Mr. Hughes. 

Mr. Boldt: If your Honor please, there are @ | 


series of letters here bearing on the same subject 
matter and I have arranged them in chronological 
order and I would like to attach them together. 
The Court: Are they responses to the letters 
Mr. Boldt: That is right, and explanatory on 
various phases of it, and I will call attention to 
the particular things after they have been stapled as 
on. | 


Mr. Snow: J have no objection. 

Mr. Boldt: These are answers and additional | 
letters. 

Mr. Snow: Is he going to testify to each letter 
in there? [184] 

The Clerk: Defendant’s Exhibit A-8 marked 7 
for identification. I 

(Documents referred to marked Defendant’s 
Exhibit Number A-8 for identification. ) 


Mr. Boldt: For your convenience 
The Court: I don’t want to take the time now 
to have those letters all read. 
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Redirect Examination 
By Mr. Boldt: 

Q. Look at the signatures then, will you please? 
The signatures of Mr. Turk is what we are inter- 
ested in. You can read them some other time, Mr. 
Turk. Just look at the signatures. 

Mr. Snow: We will agree that the signatures 
on the letters containing signatures are Mr. Turk’s 
signatures, or facsimiles—that is, abbreviated sig- 
natures. 

The Court: They will be admitted. 

(Defendant’s Exhibit Number A-8 for iden- 
tification received in evidence.) 


DEFENDANT’S EXHIBIT A-8 


[ Letterhead] International Electric Fence Co. 
Chicago, Dlinois 
March 25, 1948 
Dear Mr. Hughes: 

The Assn. went on record yesterday as only 
wanting 120% of 1940 in 1944. This is 20% less 
than in 1942. They are desirous of a market anxious 
to take anything, at any price and to rigidly hold 
in control all competition. Soper was the only one 
to volte for 166% as suggested by Prime. Prime 
incidentally had withdrawn from membership be- 
cause the assn. would not allow them to have a 
portion of their allotment. Best of Prime Mfg. 
| yesterday stated that he had secured an allotment 
for his B manufacturers group but declined to 


240 International Electric Co. vs. 


(Testimony of George N. Hughes. ) 

oxhibit A-8—(Continued) 
state how much. If such is the case it will streng- 
then our claim for recognition when I go and ask 
for an increased allotment. 

Specialties Mfg. of Minneapolis yesterday indi- 
eated to Soper that he might be willing to part 
with a portion of their 10,000 unit allotment. Soper 
and I are going to Minneapolis Saturday to see 
what can be done in regard to this. If we can pick 
up 2000 or more units at a not unreasonable price 
it will be to our advantage to do so. Will try for 
the whole allotment if it can be had. Practically 
all of these manufacturers are producing mostly 
battery units. Thev admit that they boosted their 
production figures in setting their base for 1940. 
Seem to think they were real smart. 

{ think that you still have a carton of 106 trans- 
formers in back of the 400 transformers on the 
shelf, a reserve supply. If [am wrong let me know. 

She truck needed servicing badly at the time I 
left. I had intended to have it done but like often 
happens did not think of it when I had time enough 
to get it done. Needs oil change too. There is 
no anti-freeze in it because that which was in was 
no good and I drained it out and continued to do so 
during the few cold spells we had. 

The weather here is nice. This morning was 
warm, about 45. 

I have gotten many nice letters in reply to the 
many [I sent out to our dealers via airmail. The 
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Exhibit A-8—(Continued) 
County Agents opinions carry the most weight and 
these together with the State War Boards are the 
things most likely to give me a clearance on my 
appeal. We Have Just Got To Get That Increased 
Output In Some Manner. 

I want to keep close track on how much stock 
you have on hand and how many orders on hand 
so that I can send these units where they are most 
needed. 

We will henceforth send both Ilints and Wyatts 
orders direct in order to simplify book-keeping. I 
am not quite willing to take Klint into my con- 
fidence under present conditions but the deal will 
be the same as with Wyatt whom we can count on 
for full co-operation.. This will restrict our financ- 
ing to some extent but should cause no difficulty. 
Somehow we are going to get an increased output. 
Those tubes we ordered will be available next week 
in quantity. Will send you about 350, Klint 50 and 
Wyatt 100. More are to be delivered 60 days later. 

Sincerely, 
/s/ DICK 


[ Letterhead] International Electric Fence Co. 
Chicago, Illinois 
September 9, 1943 
Dear Mr. Hughes: 
Like you, I have gotten pretty well disgusted with 
Klint’s aversion to meeting the issue squarely and 
his inability to follow bookeeping entries correctly. 
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However, to handle California sales one needs to 
have a man down there to solicit and to have a 
stock from which shipments can be made. That 
we will have to discard Klint if he gets any worse, 
is a certainty. His last check he deducted the 2% 
despite the fact that the shipment was made two 
months ago. His excuse was that he just got the 
shipment. 

Do not ship any units or repair parts from Van- 
couver to California or Idaho points but refer such 
orders to the distributor or directly here. This is 
solely to keep things straight and to avoid any 
friction with Klint or Weatt. 

Let me know how sales are in your section both 
wholesale and to jobbers and retail also. What the 
prospects are for moving more units out now and 
how many units you will need to fill orders inside 
thirty days. I ask this because I want to know 
how to apportion these units and also I want to 
know how soon we will have to figure on storing 
units for next years sales. I would that we could 
put out more units now but there are so many 
bottlenecks that we are lucky to get out as many 
units as we have. I bought $1610.55 worth of re- 
sistors from overun stocks of the Ohmite Corp last 
week. ‘This and other purchases made when we get 
an opportunity means that our investment in inven- 
tory is exceedingly high in spite of our need of 
ready cash for payments. 
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I also bought one tone of fine copper magnet 
wire for transformers this week at a cost of shghtly 
over $1000.00. To get same I had to buy from four 
different companies. We have over $5000 worth 
of choppers ordered at our cost and got our first 
in a long time yesterday. Will send you some 
today. 

There will be no 41 transformers At All. AD 31 
we expect soon. We have some AD 21 on hand. 
We have no 106 on hand but will have soon. Make 
bad 41 over into higher than standard amperage 
AD31 say 12 ma with a 2500 wire wound resistor 
in series with the terminal output. J have a fair 
selection of resistors from 25,000 to 60,000 ohms 
now. Cost is high from Ohmite but I got them and 
thus enabled us to produce. 

Cast costs are up 20% and most other items in- 
eluding labor plus the fact that we are paying 
plenty just for the privilege of producing under 
the quota set up. Our difficulty in getting parts is 
raising the very dickens with our payment schedule 
and we will need help unless things break more 
favorably than they have been. It looks like the 
quotas will be dropped for next season so that the 
purchase of quota will all have to be apportioned 
against this years production which will make it a 
lot more than any $1.00 per unit. 

Do what you can for us and for me personally 
on this financial set up. It takes money to make 
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[exhibit A-S—(Continued) 
the mare go and our money here disappears faster 
than we get hold of it. We have paid $11,000 on 
Electric Service Systems so far but are several 
thousand overdue now tho in no danger as yet be- 
cause of 60 days leeway provided in our contract. 
We also have a rest period from October to Feb- 
ruary with no payments to make. 

Regards, 

/s/ DICK 


[ Letterhead] International Electric Fence Co. 
Chicago 7, Illinois 
April 3, 1944 
Dear Mr. Hughes: 

Marshall-Wells did not buy a carload of insula- 
tors from us because delivery could not be instan- 
taneous. They apparently bought standard 514 
insulators or possible another make of triple 
grooved knob It is a safe bet that they paid more 
for them and will charge more for them than we 
need to. Marshall-Wells bought a small lot of 
Wisconsin insulators at Spokane. 

I have seriously stuck my neck out here by manu- 
facturing way out in excess of our quota but at least 
we have an adequate stock on hand ont there to 
take care of this seasons needs. It may be that J 
will be called onto the carpet for infractions @@ 
these rules because of more or less jealous competi- 
tors. As a matter of fact it is impossible to manu- 
facture at all without breaking some regulations as 


| 


. 


———7 > 1 
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Exhibit A-8—(Continued) 
they are so counfounded contradictory so I pick 
the ones that I shall go by and trust that the gen- 
eral desire to get as much farm equipment made as 
possible will be sufficient justification. 

I know that I have put you behind the Hight 
Ball in loading you to the scuppers with stock 
and that it may look to you like you never will get 
rid of all of it. However it looks to me like Mat- 
shall-Wells are already sore at us. Mr. Newton will 
not answer my letters or telegrams in regard to 
insulators. He figures you loaded some of their 
dealers pretty heavy with our stock. Find out if 
you can as soon as you can as to when they take on 
another line, it will then be up to you to get all the 


business available regardless of Marshall-Wells af- 


filiations. Wyatt is also having trouble with Mar- 
shall-Wells in that they have found his territory all 
worked up into a nice business at prices to dealers 
$2.00 higher than they charge, hence they are going 
right to town at Wyatts expense and Wyatt does 
not like it. Look out for this trouble on the new 
411 and the 500 and if Marshall-Wells buy any see 
that the sale is made on the basis of your list price 
and that their discount is but 45% off that list, 
thus they cannot undereut your price and in that 
manner lead to more trouble such as Wyatt is hav- 
ing with them. 

The next problem is taxes and I do not lean 
toward your viewpoint that we will not make more 
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than $10,000 over and above our salaries of $12,000 
each. I also believe that we should have the com- 
pany pay our withholding tax and let our discount 
company wait another ten days if necessary rather 
than to neglect to file on the basis of last years 
income and salaries. Above all else we wish to 
avoid the excess profits tax and we also wish to 
divide the proceeds equitably. Our company here 
could arbitrarily assess you or rather our company 
there a higher price but this we are reluctant to do. 
In the event that we find that we have over esti- 
mated our income there we can give you a credit 
on this overcharge at the end of the year thus 
bringing the corporation profit up to the $10,000 
permitted before the assessment of the excess profits 
tax. Will this be agreeable to vou? We will, of 
course, have a definite understanding as to how this 
is to be handled so that there can be no chance of a 
slip up or of our putting one over on you. I think 
that the time to do this is Now. I believe that delay 
will invalidate the price change from the Dept of 
Internal Revenues standoint. Since we figure alike 
in that the majority of this season stock is already 
purchased the price will have to apply on all in- 
voices since January Ist. 

[ have the advice of two very competent tax ex- 
perts, one in Minneapolis, to help me investigate 
this problem and you can get some one there if you 
hike to check the legality of this move and its ae 
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complishments. We want to work this thing to- 
gether for our mutual satisfaction and well being. 
1 am quite certain that we can use a credit for the 
overcharge as a balance with which to even up our 
orporate income at Vancouver. I do not know of 
any other way to do so without getting away from 
impartial division of income. Bear in mind that we 
are agreeable to kicking back to you your share 
of the increased prices and that undoubtedly you 
will net several hundred per cent more from this 
kickback than you could net from your share of 
that added income in excess of $10,000 after the 
government got thru with it. If you have any other 
plan please state it at once. I am definitely of the 
opinion that this is going to be a big year because 
we certainly have plenty of stock on hand and 
ean go all out on sales therefore I am insistent 
that we take action on this at once regardless of 
any doubts as to whether it may or may not be a 
big year. 

We are short of funds here also. Income taxes 
raise the dickens with our cash on hand. Our 
profits are all invested in Electric Service and in 
inventory. Prepaid advertising amounting to sev- 
eral thousand dollars. Soper and I have not paid 
our last years income tax in full and here comes 
another assessment the 15th. Mind you that we still 
owe $12,000 on that $31,000 purchase of Electric 
Service and that we will have to borrow to pay 
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it off. I am going to Minneapolis tomorrow to see 
if we cannot get enough loan to put the ownership 
definitely in our hands. 

Be careful how you put out that advertising in 
Oregon the 500, 411 and 400 are not Oregon Ap- 
proved but I am trying to get them approved soon 
as possible. After the units are submitted there 
should be no trouble. Am afraid Mr. Volheye 
would object if he thought we were trying to give 
him the run around. 

Sincerely, 
/s/ DICK 


[ Letterhead] International Electric Fence Co. 
Chicago 7, Hlinois 
April 12, 1944 
Dear Mr. Hughes: 

Marshall-Wells are handling other controllers 
than ours and are pushing them at that. How much 
of this may be do to our having sold some of their 
dealers I do not know but I am inelined to take 
the stand that what is past is over with and that 
we must therefore plan on what we are to do as 
a result of this move on their part. I suggest that 
we immediately refuse to sell them any more con- 
trollers and that we make a determined drive on 
their dealers wherever they may be but partieu- 
larly so in Oregon. 

There is no need to inform Marshall Wells that 
we are refusing their business hereafter until the 
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issue comes up. Similarly there is no need to tell 
their dealers that we are dissatisfied with Marshall- 
Wells altho you can if you want to. In other words 
we have no desire to stir up ill feeling or to give 
any one the idea that we are sore at any one. I 
am rather inclined to believe that Mr. Newton is 
sore at someone because he ordered a carload of 
insulators from me and was to write to me confirm- 
ing it. He has not written nor has he answered 
my wires asking for confirmation. 

Marshall Wells are underselling Wyatt by $2.00 
per unit. This has got to stop even tho Wyatt left 
himself open by putting his dealer price at $16.00 
and thereby left himself wide open for a hamstring- 
ing attack by Marshall-Wells. Wyatt worked up 
the territory and Marshall-Wells make the sales. 
We can force Wyatt to line up but in view of the 
fact that Marshall Wells have another line I think 
we had best take the other action instead. 

I believe that it is desirable to hold our list 
prices to $26.50 on the #500 and #411. We will 
still make a satisfactory margin of profit even tho 
we bill them to you at $13.25 as we are doing now 
until we get this tax muddle straigtened out. We 
do not like to take an arbitary stand and we are 
not doing so. In the event that some other means 
is found to handle the excess profits that I feel sure 
we are going to be subjected to and that we can 
agree on this method then we can credit you for 
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the overcharge. We start the charge now because 
you have stated that we cannot make this charge 
retroactive. I think that we should 1f it is possible 
and particularly so if purchases of controllers from 
now on do not number many. There is no desire 
on our part to get more than our share of the 
profits and it is clearly understood that some form 
of kick back would be arranged for your share. 
I am greatly interested in your plans for handling 
the situation and any others in regard to the busi- 
ness. 

I have worked out what I believe will be a won- 
derful method of selling our line of fencers to 
dealers which will center around the #411. This 
unit cannot be felt at a 5 milliampere output and 
with this demonstrated and the reasons for it ex- 
plained your dealer will be very much sold Interna- 
tional fan. Will explain this in detail later. It 
reqives some meters which I am Trying to get. You 
could use your present meters. 

With sincere regards, 
/s/ DICK 


April 19th, 1944. 
Dear Mr. Turk: 

IT had expected a reply before this in answer to 
my letter outlining a plan for caring for the exeess 
profits tax, but to date there is no word m reply 
to that letter. The reason I bring this up is that 
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I am getting out my price lists and I must know 
just where we stand as to prices . As the attorney 
here says, our setup here is essentially a co-part- 
nership, since it has always been our practice to 
divide the profits equally as part of our wages and 
the corporation is not expected to make much of 
a profit. The corporation was formed in order 
to protect each of us in the event of accidents or 
other mishaps and is not expected to accumulate 
wealth, or profits. For this reason he thinks (and 
so do I) that it would be better to handle it in the 
way mentioned in my former letter, in order to 
get the profits where it is intended they should go, 
to us individually instead of the corporation. Rais- 
ing our cost prices now and later issueing a credit 
of any kind would be juggling the accounts with- 
out any particular benefit, since it would have to 
be accounted for next year in some way. 

For these reasons I believe we should maintain 
our past schedule of prices as printed on our deal- 
ers and jobbers lists, also our costs. I yield on 
your point regarding the list prices on #500’s and 
#411’s and will make it $26.50 list. 

Please let me hear from you at once so that I 
can get out our lists with a clear understanding as 
to all prices. 

Marshall-Wells have been selling that little round 
metal case SHOK fence for some time but it is so 
weak that this competition does not amount to much. 


Iixhibit A-S—(Continued) 
Their own dealers admit it is not much good. I 
thought all the time that they had bought a ear 
of imsulators. 

We have a notice of shipment for June Ist on 
our order for knobs. Please see if vou can’t get 
this stepped up at least two weeks. We could be 
immediately and will be out of insulators before 
this order can possibly: reach. us, 

Is there any possible way to get another voltage 
testing meter? I need this badly on trips. You 
know how it is, not being able to show a customer 
the difference between our fencers and other makes. 
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Let me know as soon as possible regarding vour 
sales plan centering around #411. IT want any help 
available but fear we cannot push this number and 
3¢500 until you get them approved by Wisconsin, 
so 1 ean get them approved in Oregon. Please 


advise what you are accomplishing in this regard. 
This is essential to our Oregon sales of these models. 
Sincerely, 


[ l.etterhead] International Electrie Fence Co. 
Chicago 7, Illinois 
April 21, 1944 

Mr. G. N. Hughes 

2215 Main Street 


Vancouver, Washington 


Dear Mr. Hughes: 
My specialist on corporation taxes states that 
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your plan of reselling units to the corporation will 
not be feasible regardless of what your attorney 
may have told you. He states that the sale of these 
units to stockholders at less than the repurchase 
price will be held as a dividend and will be part of 
the corporations profit and hence would still be 
of no use in holding the exeess profits under control. 

He states that it is possible to invoice you on 
one invoice for the errors in invoicing since Jan- 
uary Ist, 1944. This would be difference between 
the invoiced prices and the price other distributors 
pay or 50% off list. This will involve no falsifi- 
eation of records nor will it involve any difficult 
book work on the part of either company. In your 
report for income taxes you merely report on the 
eost of goods sold, in this case, several thousand 
dollars more than it would have been, otherwise. 
We will have to figure out some way to compensate 
you for your half of this increased price but this 
should not be too difficult. Your suggestions in 
this regard will be welcomed. 

I will be out West soon, definitely inside 60 days. 
I want to enthuse you on the #400 and #411 as 
we are starting to produce them. The #411 will 
be our heavy seller if you follow my suggestions. 

The 144 megohm resistor we have used success- 
fully for-a vear or more in the AD 81 is not large 
enough for service in the #411 we have discovered. 
We have ordered 3 watt resistors to use instead 
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of the 1 watt and meanwhile we are using 2 and 37 
watts up to 2 megs. If vou have any 411 units 
on hand please replace the 1 watt 14% meg resistors 
to ground with 2 watt resistor either 1144 or 2 
megohm value. We are sending you some today if 
possible to get them out in time. In case of a bad 
resistor to ground you will have a short and will 
think that it is a bad condenser as we had several 
reports of already only to find that they were all 
wrong and it was the resistor and NOT the con- 
denser. 

The Wisconsin approvals are assured in very 
short time on all units save the 106. The new #400 
will be Far Hotter than heretofore and so will 
the #500. <A 6 ohm resistor in the AC input of 
the first 500 units is essential as it puts out Too 
Much Current otherwise. Wisconsin passed it with 
this resistor added. 

T am sending vou a 3000 volt meter today. I am 
also having made up a complete test kit containing 
AC and DC milliammeters, voltmeter, rheostat and 
testing hand grips. With these we will demon- 
strate to the dealer that he cannot even feel cur- 
rents which heretofore were deemed dangerous and 
that the entire output of our #411 or AD 31 will 
not have any freezing tendency. I think that you 
will not only get the interest of the dealer when you 
demonstrate but that vou will also sell him. I am 
having a dozen of these complete kits made as fast 
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as the meters become available. They will be sold 
at cost of parts and assembly. If you can knock 
over a couple more dealers each day on the road 
with one of these outfits you will soon pay for one. 

Incidentally we got Ten Absolutely New Dealers 

Today with over $350 worth of business. We Are 
Out After Volume And Will Have It Here This 
Season. We have another 20,000 hardware dealers 
yet to circularize. 

With best regards, 

/s/ DICK. 


[Letterhead] International Electric Fence Co. 


Chicago 7, Ilinois 
April 24, 1944 
Dear Mr. Hughes: 

Your letter of the 22nd at hand. It seems hardly 
practical to hold up sending out literature and price- 
lists pending our final definite agreement on price 
to be charged International at Vancouver as this 
price is merely for the purpose of equalization of 
faxes and is to keep the corporation out of the ex- 
‘cess profits bracket. In regard to chopper prices 
it really makes little difference but I would suggest 
that the jobbers be given the same discount on 


| choppers that they get on units. Thus the dealer 


would pay 70c the jobber 55ce or 60¢ depending 
upon his order size. We have this 70c¢ dealer price 
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in effect on choppers to dealers and are placing the 
dd¢ and 60¢ jobber prices into effect immediately. 
We pay 4c more for choppers than formerly and 
we have one dickens of a time to get any. Your 
order for 500 catches us without any on hand tho 
we have been trying to get some on orders placed 
last July and Aygust. We have got to get together 
on what we are going to do in regard to these prices 
and how we are to handle same before it is too late. 
The earlier we put this added charge into effect 
the better chance we have of making it stick. I 
will be out there soon to see my family and to get 
this agreement made. Meanwhile we will bill you 
as we do the other distributors at 50% of our list 
prices with the understanding that we will allow 
the corporation to earn up to $10,000.00 but nothing 
over that sum. 

Incidentally I am trying to get for International 
Electric Fence of Vancouver the distribution of the 
Ariens* Tiller for the states of Oregon & Washing- 
ton. This is the best rotary tractor tiller made. 
At present Ed Short is the distributor but he also 
represents the competing companies. 

The Ariens garden tractors are made at Brillon, 
Wisconsin and the line is fairly complete from one 
horspower to fourteen horsepower four eylinder 


jobs. I believe that our wide acquaintance among 


hardware, implement and feed dealers thruout the 
two states would enable us to get good distribution 
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immediately. I want to come back to Vancouver 


' at an early date and live there. Naturally, we 


eannot do much with garden tractors until after 


the war. I will then make my occasional trips to 


Chicago via plane. 

My application for a certificate of war necessity 
for a used truck was turned down so that I cannot 
even get one quart of gasoline. This knocks my 
desire to put a man on the road in this area into 
a cocked hat. 

It seems definitely undesirable to ship those 106 
units all the way back to Minneapolis just because 
one wire has to be unsoldered from one point to 
another point a half inch higher. I would offer 
some one a contract to do it at so much per unit 
say 15¢ per unit which would include resealing and 
repackaging. He should easily be able to do 20 
units per hour. Incidentally we will pay the 15¢ 
per unit if you will attend to the rest of the detail. 


This would save time and money. Besides those 


trucks are busy on war orders these days. 

We will not make any change in our present 
50% of list billing now but will adjust the over- 
charge later. This simplifies our bookkeeping and 
billing as it puts all distributors on a one price 
basis. If you have another workable method which 
we can agree on and put into force immediately 
that will be alright too. I just do not wish to let 
this matter run along until we find we are out on 
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for the delay in payment. That would be too bad 
but, as they say, if we had not made the profit we 
would not have to pay it. 

I do not need to tell you, of course, that youm 
plan of raising the price on fencers in order to 
take up the profit here is loaded with dynamite, 
and might ‘‘go off’’ any time. It is a direct viola- 
tion of the law and although I do not have much 
in the way of money If still value it and my freedom 
of being able to be out on the streets too much to 
take part in that kind of an arrangement. 

Both our price here and yours are frozen and 
neither of us can raise our prices or lower our 
discounts to dealers and jobbers. We here are not 
allowed to raise our prices to our dealers and job- 
bers above our past printed schedule of prices 
charged to them in the past, and likewise the manu- 
facturer is not allowed to raise the price to his 
outlets. I have this direct from OPA headquarters 
by submitting a hypothetical case. Ht is my humble 
opinion that you are playing with fire in trying to 
put over the arrangement contemplated. As sug- 
gested above, I am too old now to spend 10 or 15 
years in the klink and pay three times the amount 
of what the tax would be if figured regularly. «As 
stated in previous letters I firmly believe there 
should be no change anywhere in prices and salaries 
should be credited as usual. 

Since Mr. Soper is ineluded in any plan made 
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or contemplated I will send him a copy of this 
letter so the two of you can mull it over and decide 
your future actions. 

We have about 40—#411’s on hand and so far 
those we have opened up none of them have the 1 
watt 114 meg resister you suggest we replace. There 
are just three resisters in the unit, 6, 12, and 13,000. 
When the 2 watt 144 or 2 meg resisters arrive we 
will see what they do to the unit. 

I will await with interest your explanation of 
how you can make a unit which a person cannot 
feel and still be effective in holding stock. I assume 
that your test for a person does not apply to one 
standing on the ground and actually shorting from 
fence wire to ground with his hands, but that is 
what the customer wants to know, viz: the amount 
of ‘‘kick”’ it has when the animal touches it. 

The volt meter just arrived since I started this 
letter. Thanks a lot. I will have to get acquainted 
with it first and then it will be a big help on the road. 

Regarding prospects for additional business this 
year, Mr. Soper, as you know we have 4,000 units, 
plus, in stock now, mostly 106’s. Conditions are 
such that one cannot be sure but I believe we 
have a sufficient stock of everything, with the excep- 
tion of #400’s, to take care of this year’s business. 
Whether or not we will have a large inventory at 
the end of the year is problematical. 

We should have 40 or 50 #400’s at once, Mr. 
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Turk, to fill owr orders. Please rush them out as 
soon as possible. 

Those blue cases are not too hot, are they? The 
hangers come off and that little extra strip around 
the opening of the case certainly is not the best 
kind of arrangement that could be had to strengthen 
the case. JI hope we can have a stronger and more 
substantial case some day. 

Yours very truly, 
INTERNATIONAL ELECTRIC 
FENCE CoO. 
Ibs 
Pas. 


Mr Volheve just called me on the carpet via 
telephone. He objects to our representing to him 
that 34411 was approved bv Wisconsin. He had 
just received word from there today that it had 
been presented for approval and turned down for 
reasons familiar to you. Also objects to having 
‘Oregon approved’? on the name plates, and to 
selling #106’s in Oregon. Has instructed several 
to return them. Says this is a violation of the law 
on our part as well as the dealer, to sell them am 
Oregon, that applying to ANY nnapproved unit 
of course. You will have to step lively to get these 
units where he will approve them, and it should 
be done quickly in order to keep him from thinking 
he has been further misled. We do not want to 
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get in bad there, there is too much at stake. He 
impresses me as being willing to play along with 
us on approvals but he wants the cards on the table 
and all in a straightforward way. 


[Letterhead] International Electric Fence Co. 
Chicago 7, Illinois 
Apr. 27, 1944 
Dear Mr. Hughes: 

I think that you are in error about the illegality 
of our raising our prices to the level of the prices 
charged our other distributors. he law or rulings 
as I have interpreted them distinctly approve of 
price raises within the shell. In other words you 
ean with entire justification equalize prices charged 
two different jobbers by raising the lowest to the 
level of the highest so long as the price was in 
effect prior to March 1942 and as long as the firms 
are in the same classification. 

I doubt that there can be any objection to the 
move ou the part of OPA or the Internal Revenue 
Department. On the other hand I have no desire 
to make a test case of the matter nor any desire 
to ask their advice on the subject. Preferably we 
should get our advice from tax experts and corpo- 
ration attorneys. I have no desire to avoid my fair 
share of taxes but on the other hand as long as 
we can legally avoid excess profits taxes on our 
partnership we should make every effort to do 
so. Our taxes are going to be very heavy anyway 
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and exeess profits on our partnership amounts to 
double taxation. I want to see your attorney about 
this matter and with an open mind because I 
believe that he will give you the same answer as 
my attorney has given me, namely, that it is 
entirely legal and feasible so long as we are in 
agreement on it. As stated we are not trying to 
do you out of a single penny but we are trying 
to avoid double taxation. 

I just received in this mornings mail a report 
from Wisconsin on our 7411 iit indicating that 
they will approve it with an outpnt of 5.7 RMS or 
9.3 DC. Naturally we will have them approve it 
with that output tho it is less than we want and 
less than we are going to get. Their tests indicate 
that the current output MUST BE 4.55 ma before 
the eurrent can be noticed and that many individ- 
uals Could Not Notice The Output until the output 
reached 5.35 mas. No Freezing Was Encountered 
Even With The Full Output Of The Umit of 15.6 
ma. DC. This is the basis for our appeal for an 
increased current output approval to follow the 
original approval soon to be in effect. 

lt am sending this report on to Mr. Volheve for 
his examination and fer his approval of a tenta- 
tive nature. Will forward a unit also that he may 
examine same and have it on hand for comparison. 
Later when I get out there I will demonstrated 
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him the truth of my assertion that this form of 
current is not noticeable and is not liable to cause 
freezing at values much higher than ordinarily 
deemed dangerous. 

The other units we have will be approved with- 
out any question with the exception of the 106. 
This is why I am so anxious to get the #411 
approved and to get you started on this model 
which is actually superior to the 106 at the 15.6 
DC output. The #500 will also be good when 
Soper puts the new transformer in it. These are 
being made now. They will also power the new 
#400. Deliveries of new #400 are scheduled for 
sometime next week. Will ship vou 50 to a 100 
next week. direct from Minneapolis. 

We are having some difficulty in getting heavy 
duty 144 meg resistors to use in the #411. 

Sincerely, 
/s/ DICK. 


Admitted Jan. 14, 1949. 


Mr. Snow: We haven’t had a chance to read 
them. 

The Court: They will be admitted anyway, but 
if there 1s anything irrelevant or immaterial, you 
ean call attention to it later. The clerk will mark 
them admitted on the same basis as the other 
letters. [185] 

Q. (By Mr. Boldt): Will you look at those and 
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see whether or not they are letters received from 7 
Mr. Turk, and in some instances copies of letters 
you wrote him, containing material relative to the | 
matter discussed in the other letters? 

A. Yes; themuare. Cofrecr . 

Q. Now, let me ask you—or call your attention | 
if I may—will you follow me to see if I read it — 
correctly ? 

Mr. Snow: I know you will read it correctly. 
Q. (By Mr. Boldt): In the March 25, 1943, 
letter from Mr. Hughes to you 

Mr. Lyon: Mn) urls 

Q. (By Myr. Boldt): Turk to you, I ask you 
if the following appears. 

Mr. Boldt: I would prefer if you would fol- 
low me. 

Q. (By Mr. Boldt) (Continuing): ‘We will 
henceforth send both Klint’s and Wyatt’s orders 
direct in order to simplify bookkeeping. JI am not 
quite willing to take Klint into my confidence under 
present conditions but the deal will be the same 
as with Wyatt whom we can count on for full 
cooperation. This will restrict our finaneing to 
some extent but should cause no difficulty. Some- 
how we are going to get [186] an increased output.” 

That was an instruction to you dated Mareh 285, 
1943, and about a month previous to the letter 
you wrote to this concern telling that their require- 
ments would have to come direct from Chicago? 

The Court: This was March 13, 1944. 
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Mr. Snow: That is right. This is 1943. 
Mr. Boldt: All right; we will get on to it. Sep- 


tember 9, 1943. 


Mr. Snow: I think the record should show—— 

Mr. Boldt: That I was mistaken as to the date 
—that is right. 

Q. (By Mr. Boldt): This was over a year 
prior? A. That is right. 

Q. And in this letter Mr. Turk instructed that 
shipments other than to Washington and Oregon 
were to be made direct from Chicago? 

A. That is right. 

Q. Now, Mr. Turk was president of the Wash- 
ington corporation at that time? 

A. That is right. 

Q. Now, September 9, 1948: ‘‘Do not ship any 
units or repair parts from Vancouver to California 
or Idaho points but refer such orders to the dis- 
tributor or directly [187] here. This is solely to 
keep things straight and to avoid any friction with 
Klint or Wyatt.”’ 

Did you receive those instructions ? 

pee imei]. 

Q@. April 3, 1944—this is the one I referred to 
shortly before that one, or in the vicinity of that 
one—‘ Above all else we wish to avoid the excess 
profits tax and we also wish to divide the proceeds 
equitably. Our company here could arbitrarily 
assess you or rather our company there a higher 
price but this we are reluctant to do. In the event 
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that we find that we have overestimated our income _ 
there we can give you a credit on this overcharge © 


at the end of the year thus bringing the corpora- 
tion profit up to the ten thousand permitted before 
the assessment of the excess profits tax. Will this 
be agreeable to You?”’ 


Do you recall that? A. Wes. 
@. And what was vour response to that? Was 
it agreeable to you? AY No. Nas 


Q. That was a bone of contention between you? 

A. Yes, absolutely. 

Q. You objected to that procedure, didn’t you? 

A. That is right. 

Mr. Snow: Where is the letter? [188] 

Mr. Boldt: We will come to 11. 

Myr. Snow: You are asking him for a statement. 

The Court: Proceed. 

Q. (By Mr. Boldt): In the same letter, same 
date: ‘‘I have the advice of two very competent 
tax experts, one in Minneapolis, to help me inves- 
tigate this problem and you can get some one 
there if you like to check the legality of this move 
and its accomplishments. We want to work this 
thing together for our mutual satisfaction and well 
being. I am quite certain that we can use a credit 
for the overcharge as a balance with which to even 
up our corporate income at Vancouver. I do not 
know of any other way to do so without getting 
away from impartial division of income. Bear 
in mind that we are agreeable to kicking back to 


¢ 
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; 


International Elec. Fence Co., ete. 269 


(Testimony of George N. Hughes.) 

you your share of the increased prices and that 
undoubtedly you will net several hundred per cent 
more from this kick-back than you could net from 
your share of that added income in excess of ten 
thousand dollars after the government got through 
with it. If you have any other plan please state 
it at once.”’ 

What was your response to that? Did you agree 
to any such thing? 

A. Qh, no, I didn’t agree to it. No. 

Q. Now the letter of April 12, 1944. [189] 

A. I protested it. 

Q. This is from Turk to you: ‘‘I believe that 
it is desirable to hold our list prices to $26.50 on 
the Number 500 and Number 411. We will still 
make a satisfactory margin of profit even though we 
bill them to you at $13.25 as we are doing now until 
we get this tax muddle straightened out. We do not 
like to take an arbitrary stand and we are not doing 
so. In the event that some other means is found to 
handle the excess profits that I feel sure we are 
going to be subjected to and that we can agree on 
this method then we can credit you for the over- 
charge. We start the charge now because you have 
stated that we cannot make this charge retroactive. 
I think that we should if it is possible and par- 
ticularly so 1f purchases of controllers from now on 
do not number many. There is no desire on our 
part to get more than our share of the profits and 
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it is clearly understood that some form of lids 
back would be arranged for your share.”’ 

Did Mr. Turk so write you? 

A. That is right: 

Q. Did vou even then agree? 

A. [ remember particularly protesting against 
the tax proposition. 

Q. That is right. Now, your letter of April 19, 
1944: “IT had expected a reply before this in 
answer to my [190] letter outlining a plan for 
caring for the excess profits tax, but to date there 
is no word in reply to that letter. The reason I 
bring this up is that I am getting out my price 
lists and I must know just where we stand as to 
prices. As the attorney here says, our set up here 
is essentially a copartnership, since it has always 
been our practice to divide the profits equally as 
part of our wages and the corporation is not ex- 
pected to make much of a profit. The corporation 
was formed in order to protect each of us in the 
event of accidents or other mishaps and is not ex- 
pected to accunnilate wealth, or profits. For this 
reason he thinks, and so do I, that it would be 
better to handle it in the way mentioned in my 


aD 


former letter, in order to get the profits where it 
is intended they should go, to us individually 
instead of the corporation. Raising our cost prices 
now and later issueing a credit of any kind would 
be juggling the accounts without any particular 
benefit, since it would have to be accounted for 
next year in some way. For these reasons I believe 
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we should maintain our past schedule of prices 
as printed on our dealers and jobbers lists, also 
our costs.”’ 

And then the letter goes on to other subjects. 
Did you write that? A, Jang 

Mr. Lyon: What was the date? [191] 

Mr. Boldt: April 19, 1944. 

Q. (By Mr. Boldt): And then April 21, 1944, 
a few days following did you get this letter: ‘‘“My 
specialist on corporation taxes states that your 
plan of reselling units to the corporation will not 
be feasible regardless of what your attorney may 
have told yon. He states that the sale of these 
units to stockholders at less than the repurchase 
price will be held as a dividend and will be part 
of the corporations profit and hence would still be 
of no use in holding the excess profits under control. 

‘‘He states that 1t is possible to invoice you on 
one invoice for the errors in invoicing since Janu- 
ary 1, 1944. ‘This would be a difference between 
the invoiced prices and the price other distributors 
pay or fifty per cent off list. This will involve no 
falsification of records nor will it involve any diffi- 
eult book work on the part of either company. In 
your report for income taxes you merely report 
on the cost of goods sold, in this case, several thou- 
sand dollars more than it would have been, other- 
wise. We will have to figure out some way to com- 
pensate you for your half of this increased price 
but this should not be too difficult. Your sugges- 
tions in this regard will be welcomed.”’ 
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Did vou receive that? [192] A, I ditgh 

Q. Did you ever receive one penney, or the 
Washington corporation one penney, of that? 

A. None whatever. 

Mr. Snow: From whom? 

Mr. Boldt: From Turk or his Illinois concern. 

Q. (By Mr. Boldt): Now, on April 24, 1944, 
did you receive the following letter, Mr. Hughes: 
‘Your letter of the 22nd at hand. It seems hardly 
practical to hold up sending out literature and 
price lists pending our final definite agreement on 
price to be charged International at Vancouver as 
this price is merely for the purpose of equaliza- 
tion of taxes and is to keep the corporation out of 
the excess profits bracket.” 

Then he goes on with this: ‘‘Meanwhile we will 
bill vou as we do the other distributors at fifty per 
cent of our list prices with the understanding that 
we will allow the corporation to earn up to ten 
thousand dollars but nothing over that sum.’’ 

And then several paragraphs skipped: ‘‘We will 
not make any change in our present fifty per cent 
of list billmg now but will adjust the overcharge 
later. This simplifies our bookkeeping and billing 
as it puts all distributors on-a one price basis. If 
you have another [193] workable method which we 
ean agree on and put into foree immediately that 
will be all right too. I just do not wish to let this 
matter run along until we find we are out on a 
limb with the dawgoned limb about to break off 


| 
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with us. As I sce it, all we have to do is figure 
out the difference between the two billing prices 
and arrange to reimburse you for your half of 
same. Similarly if I get separated from the pay- 
roll this difference in billings can be used to balance 
up our drawings. We still get half the profits and 
salaries with minimum taxation.”’ 

Did you receive such a letter? A lie did. 

Q. And to one of these letters did you write, 
or reply, on April 25, 1944: ‘‘Your letter of the 
2lst regarding the suggested plan of selling and 
reselling the fencers is received. Your income tax 
man is correct, probably, in his statement. That 
has been recognized by both my attorney and my- 
self. The plan was suggested only because you did 
not approve of handling it the same way we did 
last year and also for the reason that I could not 
agree with your suggested plan of raising prices 
on us.”’ 

Did you so inform Mr. Turk? A. T dick 

Q. ‘I do not need to tell you, of course, that 
your plan of raising the price on fencers in order 
to take up the [194] profit here is loaded with 
dynamite, and might ‘‘go off’’ any time. It is a 
direct violation of the law and although I do not 
have much in the way of money [I still value it 
and my freedom of being able to be out on the 
streets too much to take part in that kind of an 
arrangement.”’ 

Did you so advise Mr. Turk? A. I did, yes. 
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Q. Andon April 27, 1944, did you receive, among 
other things, the following remarks on the same 
subject: ‘SI think vou are in error about the ille- 
gality of our raising our prices to the level of the 
prices charged our other distributors. The law or 
rulings as [ have interpreted them distinetly ap- 
prove of price raises within the shell. In other 
words, you can with entire justification equalize 
prices charged two different jobbers by raising 
the lowest to the level of the hmghest so long as 
the price was in effect prior to March 1942 and 
as long as the firms are in the same classification. ”’ 

That is O. P. A, stuff, 1 presume. 

‘‘T have no desire to avoid my fair share of taxes 
but on the other hand as long as we can legally 
avoid excess profits taxes on our partnership we 
should make every effort to do so. Our taxes are 
going to be very heavy anyway and excess profits 
on our partnership amounts to double taxation. I 
want you to see vour attorney about [195] this 
matter and with an open mind hecause I believe 
that he will give you the same answer as my attor- 
ney has given me, namely, that it is entirely legal 
and feasible as long as we are in agreement on it. 
As stated, we are not trying to do you out of a 
single penny but we are trying to avoid double 
Laation.’’ 

Did Mr. Turk write vou to that effect? 

A He did. 
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Q. Now, on September 27, 1947—1944—excuse 
me—— 

Mr. Boldt: This series should be attached to the 
latter series but it doesn’t make any difference. 

Mr. Snow: I have no objection, your Honor. 

The Court: Very well. 

Mr. Boldt: The last page on this one should 
really be with a new series because these all come 
prior to the buying out and the last series comes 
after the buying out. 

The Court: Mr. Snow has no objection, no objec- 
tion to changing that. 

Mr. Snow: No. 

Mr. Boldt: Yes. All right. 

Mr. Snow: I don’t know what all this has to 
do with trade mark infringement. 

Mr. Boldt: I think it has a great deal to do 
with it. [196] 

The Court: It has a bearing on your letters. 

My. Snow: My letters were directed to that alle- 
gation that he made that he only had the states 
of Washineton and Oregon. That was the purpose 
of those letters. 

Mr. Boldt: I brought this out to show why it 
was done, at the instructions of your client. 

The Court: I don’t want to take a lot of time 
examining other than signatures. 

Mr. Boldt: I will have these stapled together 
the same as the other, if you don’t mind. 

The Court: They are arranged chronologically ? 

Mr. Boldt: Yes. 
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The Clerk: Defendant’s Exhibit A-9 marked 7 
for identification. 
(Documents referred to marked Defendant’s 
Exhibit Number A-9 for identification. ) 


Q. (By Mr. Boldt): Would you look at these 
letters, Mr. Hughes, and tell us whether they are 
Jetters received by you from Mr. Turk, or copies 
of Ietters by you to him? 

Mr. Snow: J have no objection to the letters 
provided my objection may be reserved to look 
them over in detail. 

Mr. Boldt: That is all right. [197] 

A. That isscompect, 

Mr. Boldt: We offer A-9 in evidence, if your 
Honor please. 

The Court: They will be admitted. 

(Defendant’s Exhibit Number A-9 for iden- 
tification received in evidence. ) 


DEFENDANT'S EXHIBIT No. A-9 


[Letterhead] International Electric Fence Co. 
Chicago 7, Hlinois 
July 15, 1944 

Mr. G. N. Hughes, 

2215 Main Street., 

Vancouver, Washington 

Dear Mr. Huches: 

I hardly think that, the agreement is Tarra 
that it binds only the second parties. In other 
words you could sell any make of fencers or even 
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Defendant’s Exhibit A-9—(Continued) 
manufacture them and vet I would be powerless 
to operate in that territory. As you know I have 
no intention of engaging in sales in your territory 
and I believe that you intend to continue to handle 
my product on the terms we agreed upon verbally. 

T think that in selling my stock that I really am 
the one that should be protected because the good 
will of the company is an asset on which no attempt 
was made to place a value, but which was recog- 
nized. Nevertheless, in our verbal agreement, 
through the mutual acknowledgement, that here- 
after the billing price is to be the same as charged 
our other distributors, namely 50% of the list prices. 
It is my belief that no agreement is as satisfactory 
as that one founded upon the mutual need of each 
party for the other as regards services and products. 

IT have not tried to bind you in any way to force 
you to buy my product, but have taken it for 
eranted that this is your intention. It is my 
intention to protect your territory and it is to my 
advantage to do so, just as I believe it to be to 
your advantage to continue buying from me. 

IT think the mutual advantage is more important 
than any agreement and as far as I am concerned 
no agreement is necessary. 

Yours sincerely, 
/s/ DICK. 
RHT :mg 
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[Letterhead] International Electric Fence Co. 
Chicago 7, Illinois 
July 26, 1944 

Mr. G. N. Hughes 

2215 Main Street 

Vancouver, Washington 


Dear Mr. Hughes: 

Your letter just received and dated July 24th is 
a severe disappointment to me in that it appears 
to be a polite but firm effort to do me out of the 
goodwill value in the business I built up, namely 
International Electric Fence, Inc. I was foolish 
enough to sell my stock without any effort to bind 
you to any hard and fast set of rules. I do not 
like to tell any man what he can do and what he 
cannot do and prefer to leave it up to him to do 
the proper thing. It was understood that in heu 
of the salary or profit that I have been getting and 
which I had a reasonable hope to continue to get 
that I would increase the cost to vou of this mer- 
chandise by approximately 3314%. ‘This you 
agreed to and I agreed to. When you start to 
manufacture of handle another make of unit you 
immediately cut me out of my proportionate share 
of this income which was mine before the sale and 
which according to our agreement I expected to 
get following the sale. Had I signed the agree- 
ment you sent to me for signature I would have 
been bound so tight that I would have been help- 
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less. My answer to this proposition is a very firm 
No and it hurts me that I have had to answer to 
any such proposition at all 
Please let me know soon regarding the disposi- 
tion of the remaining $6400. due me for salary. I 
have every desire to be fair and agreeable but I 
will not be by-passed in this manner. Our verbal 
agreement was otherwise and my assumption was 
that you would handle International exclusively. 
Sincere sy, 
Peek Ao TURK, 


[Letterhead] International Electric Fence Co. 
Chicago 7, Illinois 
September 18, 1944: 

Mr. G. N. Hughes 

2215 Main Street 

Vancouver, Washington 


Dear Mr. Hughes: 

In your report there are two entries for income 
taxes and the reason for the two is not understood 
by me. One is the allowance for income taxes 
$421.33 and the other is the $289.18. The $289.13 
is understandable but I believe that the $421.33 is 
in some sense a duplication. 

Would also prefer to have the $6448.00 salary 
note in my possession. The interest rate must be 
6% and it should bear the July lst dating. The 
reservation ean be incorporated into the note or 
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Defendant’s Exhibit A-9—(Continued) 
entered on the back as an endorsement. Since the 
intention is to discontinue the corporation the note 
should be personal. It would suit me best to give 
my note subject to payment only if additional in- 
eome taxes are levied which I do not believe will 
be the case. If this were the case I would have 
the use of that money. In the other instance you 
have the use of it. I want either eash or interest 
upon the money. Putting the money in escrow will 
benefit neither of us. I can use the money to 
advantage of both of us in the business here. The 
income tax on this has already been paid and it 
seems foolish to be forced to pay 12% interest 
on borrowed money at this point and have that 
money lying idle in the bank. 

Sincerely, 
yey, lets Jal AUUOKIS.. 


[Letterhead] International Electrie Fenee Co. 
Chicago 7, Hlinois 
September 27, 1944 

Mr. G. N. Hughes 

2215 N. Main Street 

Vancouver, Washington 


Dear Mr. Hughes: 

Our agreement is to the effect that I am to con- 
tinue to draw my share of the profits in Inter- 
national Electric Fenee Company, Inc. thru an 
increase in the prices roughly approximating 
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Defendant’s Exhibit A-9—(Continued) 
—3314%. This should not involve WPB regula- 
tions as it has nothing at all to do with a normal 
price increase but refers entirely to a share the 
profits arrangement. If you desire, and I believe 
it may be advisable, it will be well to draw up a 
separate agrement covering this point. 

In asking me to ship you units at the old price 
you are asking me to forget about this agreement 
between us. In effect you are asking me to give 
you that business out there at less than 50% of 
its value. This I will Not Do. I will be out there 
to see you soon and at that time we can decide 
between us whether it is to peace or war And When 
I say War I Mean Just That. 

Sincerely, 
/s/ R. H. TURK. 


October 24, 1944. 
Mr. R. H. Turk, 
International Electric Fence Co. 
910 West Van Buren St. 
Chicago 40, Illinois. 


Dear Mr. Turk: 

Thanks a lot for vour “‘nice”’ letters of the 20th 
and 2ist. In a way I glad to have them in my 
possession. They would make very interesting ma- 
terial in court in the event occassion should arise 
to use them, which I sincerely trust will not happen. 
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However, I am very sorry vou feel bitterly toward t 
me. There probably is no use in referring to my 
endeavor to get you to come in with me on a much — 
more expanded basis of business than we had been 
operating under before. Anyway they say it is 
‘‘sood for the soul’’ to get snch feelings out of 
the system and since you have had your filing at 
lambasting me to your own satisfaction do you not 
think it would be a good idea for us to consider 
matters in a business like way and cut out the 
wrangling? I do for one, and I am more than 
willing to do my part. 

One of our ehief differences is the matter of 
policy on prices, that is, whether it will be to the 
advantage of either or both of us to buy or sell 
at such prices as will make for a larger volume 
of business with a relatively smaller margin of 
profit or whether it would be better to accept a 
smaller volume and make a larger percentage on 
the amount sold. We seem to differ quite mate- 
rially on this question. 

Just as an illustration, and to allow you to make 
the decision in this case as to which is to your own 
best interests, we ask you to kindly cancel our 
former orders for battery controllers #350 and 
#10, at the old prices, and we herewith submit to 
you our order #1153, this date, for fencers as 
follows: 
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8—#350 fencers at 50% of list price 
oO Be) yy 1s ee 818 ” 


or in lieu of above, 
16—#350—”’ ’ former prices 
A= 10 ore! oe) yy) ” 


This is a question now for your own decision, as 
to whether you will make more by selling me the 
smaller quantity at the higher prices or the greater 
number at our old former prices. 

In order that you may know J am not getting 
all the difference in the margin, [ will say that we 
were much surprised to-day to receive a jobber 
order tor 20 of the #10’s and 5 of the #350’s. 
We have a few dealer orders on hand for both 
numbers. 

It is my firm conviction that it is definitely to 
the interest of both of us to retain our jobber 
business, as in the past, and accept the smaller 
margin of profit for the increased volume of busi- 
ness. We might just as well have this business as 
not. It will make very little difference in our 
dealer trade. However, especially in this instance, 
the decision is up to you. They are your goods, 
or merchandise, to do with as you may deem best. 
After we have purchased them from you, at what- 
ever price, it is then up to us whether or not we 
care to accept the smaller margin of profit, which 
would be practically nil in the event you choose 
to charge the higher price. 
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We will appreciate a word from you as to your 
decision. 
Yours very truly, 
INTERNATIONAL ELECTRIC 
FENCK Co., INC. 
/s/ G. N. HUGHES? Mor 


Purchase Order 
International Fence Co., Ine. 
2215 Main Street—Phone 1265 

Vancouver, Washington 


Date Oct. 24/44 
To International Elec. Fence Co. 


Address 910 W. Van Buren, Chicago 40. 
Please enter our order for the following: 
Ship to us. 


ACT esc ee eee How Ship Freightways 
Terms: 2% 10th Prox. When Wanted At Once 
Quan. Description Price Unig 


8 #350 fencers @ 50% of list price 
10 # 10 fencerss] 
or in heu of above ship— 
16 #3850 fencers at former price 
40 #10 % a ee i 
50 Condensers for AD 31’s— 
Prong type— 
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Order Number: No. 1153 
Invoice each order separately 
International Electric Fence Co., Inc. 
By /s/ G. N. Hughes. 
Rejected. 


[Letterhead] International Electric Fence Co. 
Chicago 7, Lhnois 
October 25, 1944 

Mr. G. N. Hughes 

2215 Main Street 

Vancouver, Washington 


Dear Sir: 

Your order #1153 has been received and is being 
rejected. It is true that in this order you offered 
the price agreed upon at the time I transferred 
my stock to you. However the attempt to evade 
paying the agreed upon prices caused the cancel- 
lation of your sales franchise and not until you see 
fit to sign a contract calling for handling Interna- 
tional Electric Fence exclusively will you be allowed 
to purchase more controls. 

To date the territory has not been allotted to 
anyone else tho J have had many applications for 
the territory. Like yourself I hate to see us both 
take staggering losses because we cannot agree and 
would rather settle the matter peaceably than to 
go to court as it seems we must inevitably do unless 
you should decide to carry out your end of the 
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bargain and to go a step further. In other words 
originally nothing was said about handling the line 
exclusively but now that is any essential to any 
agreement. 


I figure that you have already taken me for $15,- — 


000 (ny estimate). Naturally I am not one to 
take it living down and figure as long as you are 
forcing me to take a loss that you might as well 
take one too, hence the reason for the price war 
to be carried on until one or the other of us says 
that he has had enough. 

My application for the International trademark 
has been accepted and my patent attorney states 
that your right to sell under that name is limited 
to the merchandise purchased from me. This means 
that you must have given your attorney the wrong 
idea as to the origin and the dates of organization 
of our respective companies. 

It may interest you to know that the #600 unit 
shown you falls within the specifications set up by 
Wisconsin with 365 milliampere peak limited to 
0002 seconds and with more than 30,000 volts. 
Wyatt sold 22 one day from the sample I left with 
him. Volheye approved the controller subject to 
Wisconsin approval. In other words he approved 
the ideas contained in it. The unit has several 
patentable ideas contained in it and the patent 
has been applied for. 

It is my intention to lower prices to meet com- 
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petition and ete. but to have anyone try to force 
me thru misrepresentation goes against the grain. 
If you had signed up and then approached me with 
your plan I would have looked upon it more favor- 
ably. 

The decision on this matter rests with you. The 
contract is in your hands to sign. You can either 
sign it or not sign it. I will hold off another five 
days or until October 29th. If you decide to sign 
up you can wire me otherwise we will consider 
that you still figure on chiseling on the deal and 
make arrangements accordingly. 

Sincerely, 
/s/ R. H. TURK. 


Admitted Jan. 14, 1949. 


Q. (By Mr. Boldt): They are those letters? 

A. That is correct. 

Q. Now—after the date you bought out My. 
Turk’s interest in the Washington concern, July 1, 
1944? eee hat is right. 

@. Now, after that time what position did he 
take with reference to continuing to share in the 
income of the Washington corporation ? 

A. If I understand you correetly—— 

Q. What was the result of his contentions about 
it? What did he contend? 

A. He contended that he was entitled to raise 
the price one-third in order that he might continue 
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to receive at least half or even better than half of 
the net profits of the corporation. That was his 
contention. 

Q. Yes. In other words, by raising the price 
one-third, that would amount to one-half of the 
profit, or more, perhaps and not withstanding you 
had paid him for his [198] stock in the Washing- 
ton corporation, he should continue to receive half 
of the profits in that? A. That is right. 

Q. Did you agree to that? A. No. 

Q. Now, among other things, in the correspond- 
ence, on July 15th 

The Court: They are all after what date? 

Mr. Boldt: July 1, 1944. 

Q. (By Mr. Boldt): On July 15, 1944, did he 
say among other things in a letter of that date: 
‘“Dear Mr. Hughes: I hardly think that the agree- 
ment is fair, in that it binds only the second par- 
ties. In other words you could sell any make of 


fencers or even manufacture them and vet I would 
be powerless to operate in that territory. As you 
know I have no intention of engaging in sales in 
your territory and I believe that you intend to 
continue to handle my product on the terms we 
agreed upon verbally.”’ 

Did he so state? A, Yes. 

Q. And: “TE have not tried to bind vou milan 
way to foree vou to huy my product, but have taken 
it for granted that this is your intention. It is my 
intention to protect your territory and it is to my 
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advantage to do so, [199] just as I believe it to be 

| to your advantage to continue buying from me.”’ 
Did he so state? A. That i@aeht. 

Q. ‘I think the mutual advantage is more im- 

: 

| 

: 


portant than any agreement and as far as I am 
concerned no agreement is necessary.”’ 

A. That is right. That is what he wrote. 

Mr. Snow: Don’t you believe that while your 
are talking about an agreement that that should be 
put in evidence ? 

Mr. Boldt: Have you got it? 

Mr. Snow: We have a copy. 

Mr. Boldt: If you want it in evidence, I have 
no objection at all, and along with it we will put 
the one that you came back with. I am going to 
do that next, Mr. Snow. At the same time we will 
put that one with it. Your reply to it. Neither 
of which were executed. 

Mr. Snow: O. K. 

Q. (By Mr. Boldt): Now this letter of July 
26th, I will ask you whether or not Mr. Turk stated 
in the letter of that date, among other things: 
‘“Your letter just received and dated July 24th is 
a severe disappointment to me in that it appears to 
be a polite but firm effort to do me out of the [200] 
goodwill value in the business I built up, namely 
International Electric Fence, Inc. I was foolish 
enough to sell my stock without any effort to bind 
you to any hard and fast set of rules.”’ 

Did he so state that? A. He did. 
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@. Furthermore, did he say: ‘‘It was under- 
stood that in heu of the salary or profit that I 
have been getting and which I had a reasonable 
hope to continue to get that I would increase the 
cost to you of this merchandise by approximately 
thirty-three and one-third per cent. This you 
agreed to and I agreed to.”’ 

Did he so state that? A. “Ele aide 

Q. Did you ever agree to any such thing? 

A. I never agreed to it. 

@. Furthermore, in this letter, did he make a 
demand on you for the immediate payment of the 
sixty-four hundred dollars salary which was not to 
be paid for five vears from that time? Is that right? 

A. Phat istaeht. 

@. And did he make a similar demand in the 
letter of September 18, 1944, demanding that he 
wanted either the cash or interest in the money 
when this note had been placed in escrow? [201] 

A. That is right. 

Q. Now, September 27, 1944, does he state: ‘Our 
agreement is to the effect that I am to continue 
to draw my share of the profits in International 
Electric Fence Company, Inc. through an inerease 
in the prices roughly approximating thirty-three 
and one-third per cent.’’ 

That is the same subject referred to previously ? 

A. ‘That is comeet: 

Q. Did you ever assent that such an agreement 
was made? A. Mo 
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Q. Could there conceivably be any such propo- 
sition in your 

A. Absolutely none. If I did that he would still 
be more than one-half partner and there would be 
no occasion for my buying and paying thirteen 
thousand dollars for I was getting no benefit. 

Q. On October 4, 1944, there is the same trend 
of correspondence, and this is a long commentary on 
his proposal and I am not going to read the whole 
thing, but it is in here if your Honor wants to 


examine It. 

On October 25, 1944, did you get this letter 
from Mr. Turk? Among other things it states: 
‘Your order Number 1153 has been received and 
is being rejected. It is true that in this order you 
offered the price agreed upon [202] at the time I 
transferred my stock to you. However the attempt 
to evade paying the agreed upon prices caused the 
eancellation of your sales franchise and not until 
you see fit to sign a contract calling for handling 
International Electric Fence exclusively will you 
be allowed to purchase more controls.”’ 

Did Mr. Turk so advise you? 

A. Yes; that is correct. 

Q. ‘‘And to goa step farther . . . originally 
nothing was said about handling the line exclus- 
ively but now that is essential to any agreement.”’ 

Did he so state? BN, CSS. 

q. And that letter was several months after 
you purchased the balance of his interest? 

A. Yes; that is correct. 


bo 
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Q. Now, Mr. Hughes, it has been suggested that 
reference be made to a form of agreement which 
apparently was referred to in—it has been sug- 
gested that the proposed form of agreement that 
was referred to in one of the letters and dated, 
apparently, some time in July, after your purchase 
of stock, be referred to. Will you look at this? 

Mr. Snow: Why don’t vou clip them together 
and offer them as one exhibit. 

Mr. Boldt: Yes. [203] 

Q. (By Mix. Boldt, continuing): Does that ap- 
pear to be a copy of the agreement form? 

A. Yes. 

The Court: ‘These were merely proposals? 

Mr. Boldt: Yes. Never executed. 

Q. (By Mr. Boldt): And the next one is the 
one that Mr. Wilkinson, attorney in Vancouver, 
sent along in a letter, a proposed form of agree- 
ment that they proposed ? 

A. Yes; that is right. 

Mr. Boldt: Wil you mark these? 

The Clerk: Defendant’s Exhibit A-10 marked 
for identification. 

(Documents referred to marked Defendant’s 
exhibit Number A-10 for identification.) 


Mr. Boldt: May it be admitted in evidence, your 
Honor? 
The Court: Yes. 
(Defendant’s Exhibit Number A-10 for iden- 
tification received in evidence.) 
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DEFENDAN'T’S EXHIBIT A-10 


[Letterhead] Wilkinson and Langsdorf 
Vancouver, Washington 
October 13th, 1944 
Myr. G. N. Hughes 
2215 Main Street 
Vancouver, Washington 


Dear Sir: 

Representing Mr. R. H. Turk, he authorizes me 
to submit to you a proposed agreement which he 
says must be signed and delivered at our office, 207 
Ford Building, Vancouver, Washington, not later 
than five o’clock P. M. Monday, October 16th, 1944, 
otherwise there will be no further negotiations at- 
tempting to compromise this controversy. 

Yours very truly, 
WILKINSON & LANGSDORFE 
/s/ JOHN WILKINSON 
By John Wilkinson 
J W/ms 


MEMORANDUM OF AGREEMENT 


Hughes agrees to purchase from Turk exclusively 
all electric fences and fence controllers he sells in 
Oregon and Washington as soon as his present 
stock on hand is exhausted, for a period of five 
(5) years from the date of this instrument. 

Turk agrees to sell such fences and controllers 
and other products he distributes for resale to 
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Hughes only, in Oregon and Washington, except- 
ing the counties of Baker, Malheur and Wallowa in 
the State of Oregon, and to see that no other per- 
son, firm or corporation under his control makes 
any quotations on such products or furnishes such 
products to other persons in Oregon and Wash- 
ington, excepting the counties above mentioned. 

Turk agrees to refrain from circularizing any 
prices on installation of electric fences or sale of 
electric fence equipment in the States of Oregon 
and Washington, excepting the counties mentioned 
in the preceding paragraph, by himself or throngh 
any firm or organization under his control, except- 
ing to Hughes, and all inquiries shall be sent to 
Hughes at Vancouver, Washington. 

Hughes agrees not to circularize Idaho, Califor- 
nia, or any other state in the union unless such 
territory is allotted to him. In the event that Turk 
is unable at any time to furnish Hughes’ require- 
ments in any particular model or models, Hughes 
may purchase from any source available. 

Prices to be charged to Hughes shall be fifty 
(50%) per cent of the following retail prices, to- 
Wt : 


Model Ae21 i aee eee $15.00 
Model ADe3)... 2 eee 18.50 
Wlodel 41] ....1 33 26.50 
Standard 10CG 2) eee eee 20.00 
Model 350) 6 Voli. =e 12300 
Model 400 6. volt 2350) eee 18.50 


Model 500 6 voll]: 2a eee 26.90 
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Any new or additional models are to be priced 
at fifty (50%) per cent of the retail price. 

Turk agrees that International Electric Fence 
Co., a corporation, will execute its promissory note 
eeieeemniick im the sum of ..........2.20...5.55% 
due in five (5) years, the same to be endorsed and 
guaranteed by Hughes, said note to be escrowed so 
as not to be subject to negotiation. 

Freight will be prepaid by Turk to Vancouver, 
Washington, on all equipment ordered, subject to 
two (2%) per discount by 10 prox. 

It is understood and agreed that ‘‘Hughes’’ and 
‘“‘Turk’’ referred to herein represent the under- 
signed. 


Dated this 13th day of October, 1944. 


Ry Ae dk 


AGREEMENT 
[Attached Notation Written With Pen]: 


Dear Mr. Turk— 

After eliminating the escrow agreement, which 
the Bank will take care of, this was all Mr. Newby 
had left of the contemplated agreement. If o.k. 
please sign and return, and advise Mrs. Turk to 
act accordingly. Best wishes, G.N.H. [End Note] 


Know All Men By These Presents: 
That G. N. Hughes and Bertha V. Hughes, hus- 
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band and wife, hereinafter called the First Parties, 
and R. H. 'Purk and Phylhs W. Turk, husband and 
wife, hereinafter called the Second Parties, cov- 
enant and agree as follows: 

Whereas, the First Parties and Second Parties 
herein are the owners of the stock of International 
Electric Fence Co., a Washington corporation, and 

Whereas, the First Parties have this date pur- 
chased the stock of Second Parties in said corpora- 
tion and received an assignment thereof, and 

Whereas, as part of the consideration for the 
purchase of said corporate stock, it is agreed by 
the parties hereto as follows: 

That in consideration of the covenants and agree- 
ments herein contained and the sum of $10.00 and 
other valuable consideration, receipt of which is 
hereby acknowledged, the Second Parties covenant 
and agree not to sell or offer for sale, either as 
individuals, members of a partnership, stockholders 
in a corporation, or employees, any eleetric fences 
of any kind or character or aecessories thereto of 
any kind, in the states of Oregon and Washington, 
for a period of ten (10) years from the date of the 
execution of this agreement. 

It is further specifically agreed by the parties 
hereto that the corporate income tax for said eor- 
poration for the period between January Ist, 1944 
jand July Ist, 1944, as soon as the same is deter- 
mined, shall be divided equally between the parties 
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hereto, and Second Parties will immediately pay 
their one-half thereof. 

In Witness Whereof, the parties hereto have set 
their hands and affixed their signatures this .... 
day of July, 1944. 

/s/ G. N. HUGHES 


Second Parties 
Admitted Jan. 14, 1949. 


Q. (By Mr. Boldt): Referring to their memo- 
randum that they proposed after their various 
correspondence, was there anything in that memo- 
randum agreement by which they sought to reserve 
exclusive [204] right to the name ‘‘International”’ 
in the area in which you were doing business? 

A. No; I think not. 

@. What was the import of that memorandum ? 
It was simply to require you to buy all your prod- 
ucts from them, wasn’t it? 

A. That is right, and at advanced prices. 

@. Which you did not execute? 

A. That is right. 

Q. Now, I want to go back, if I may, Mr. 
Hughes, to one or two things that I am afraid I 
didn’t make plain in my direct examination. First, 
I would like to have you 
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Mr. Boldt: Will you mark that? 
The Clerk: Defendant’s Iixhibit A-11 marked 
for identification. 
(Document referred to marked Defendant’s 
Exhibit Number A-11 for identification.) 


Q. (By Mr. Boldt, continuing): ‘Tell the Court, 
Mr. Hughes, what Exhibit A-11 is and when it was 
made and what it is. 

A. This is a list of the assets and liabilities 
that Ma. Turk had at the time we originally started 
the corporation, October 1, 1941. 

Q. And what is the letter attached to it? 

A. It is a letter from me to Mr. Schaetersiiziay 

Q. And submitting the information attached in 
the attached list; is that correct? 

A, Vhatasiaehit. 

Q. Now, this letter and memorandum was pre- 
pared prior to the incorporation of the company ; 
is that right, Mr. Hughes? A. Mat is*freln: 

Q. Now, My. Hughes, in this letter, this note, 
which you sent to Mr. Schaefer, it reads as fol- 
lows: 

‘“Mr. Schaefer: I assumed from your questions 
of yesterday that you might not have the complete 
information regarding the capital of the corpora- 
tion. The inclosed is the set up at start of busi- 
ness.”’ “This was all owned by Mr. Turk and T paid 
him two thousand dollars eash personally for one- 
half interest in the business. This two thousand 
dollars did not go into the business, it was to Mr. 
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Turk’s own personal account. If any further in- 
formation is needed please advise.”’ 

Did you so advise Mr. Schaefer ? 

iweelitay is right. 

Q. And in examining this itemization of Turk’s 
assets, I notice that the physical assets, cash on 
hand, and the cash in the bank, and the accounts 
receivable, and the merchandise and stock and re- 
pair equipment all came to a figure of—you can’t 
see this, of course—$3,414.78. Is [206] that right? 

A. That is the way I recall it. 

Q. And to that was added a figure, business 
organization valuation, good will, two thousand 
dollars; is that correct? A. That is correct. 

Q. Now, the actual net of physical assets was 
less than that because there were notes payable to 
the bank of $1,414.68; weren’t there? 

A. That is right. 

Q. What bank was that? 

A. National Bank of Washington, Vancouver. 

Q. So that the net physical value of the assets 
as agreed to by you and Turk at that time was 
actual two thousand dollars? 

A. That is right. 

Q. And to that was added two thousand dollars 
for the intangible assets, good will and so on? 

Pweetliat is right. 

Q. And you paid two thousand personally to 
Turk ? Pee bhatt is ight, 

Q. Prior to the incorporation of the company? 
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A That is rghit. 

Q. And that is why on the minutes of the cor- 
poration it appears that the capital stock was paid 
for by both of [207] you transferring the whole 
interest in the preceding business to the corpora- 
tion? A. That is corect. 

Q. So that actually—now, what lapse of time 
was there between the time that you paid the cash 
to Max. Turk and the time that you actually got the 
articles of incorporation signed and sent to Olym- 
pia? 

A. I don’t recall exactly but perhaps two or 
three weeks. 

@. Between the time you paid Turk and you 
got back and had the articles prepared? 

A. It took some time to get them completed. 

Q. So that, at the beginning of business the total 
physical assets that Turk had at that time were 
evaluated by him and you as being two thousand 


dollars in value? A. That is correct. 
Q. And to that you added two thousand dollars 
for intangible valuation ? A. That is right. 


Q. Good will as you described it here? 

A. That istgieint 

Q. Now, at that time, were there any reserva- 
tions or rights or privileges made? 

A. None whatever. Just buying the business. 

Q. So that actually, technically, at the time that 
[208] the corporation was organized you and Turk 
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had been partners for whatever period that was 


in there; is that correct ? A. I assume so. 
Q. That is what Mr. Schaefer interpreted the 
transaction to be? A, “Tier iseeourect. 


The Court: Well, were you carrying on business 
during that period selling these things? 

The Witness: Yes; there was no lapse of busi- 
ness. 

My. Boldt: That is exactly the next thing I was 
going to ask you. 

The Court: And the proceeds that occurred 
from the business in that period were divided be- 
tween you? 

The Witness: And into the company; yes. 

The Court: Did you draw a salary as a book- 
keeper ? 

The Witness: No. From the time we incorpo- 
rated we each drew a salary. 

The Court: No, from the time you deposited 
two thousand dollars until the corporation was fully 
organized did you draw a salary as a bookkeeper? 

The Witness: Well, I think the funds were all 
put into the same fund and the corporation as- 
sumed them. It is a long while ago and I don’t 
recall exactly. 

Q. (By Mr. Boldt): Would it be in this jour- 
nal, do you think? [209] 

pemeltecould be, f think. 

The Court: What was your salary? 

The Witness: Before the incorporation ? 


302 International Electric Co. vs. 


(Testimony of George N. Hughes.) 

Tine Court: Yes: 

The Witness: ‘T'wenty-five dollars a week. 

Q. (By Mr. Boldt): One hundred dollars a 
month, in round figures? A. That is tight. 

Q. And what were the salaries provided for both 
you and Turk in the new business? 

A. I believe it was two hundred dollars a month. 

Q. That is what it says in the first minutes. 

A. That is the way I remembered it. That is 
correct. 

Q. That is provided for the forthcoming year, 
Whether a calendar year, it doesn’t say. By the 
way, the book you are looking at now is the original 
book in which all these transactions were kept? 

A. Yes, from the first of October. There is no 
record of anything prior to that put in this. 

Q. Nothing prior to October Ist? 

A. Theat is pight. 

Q. Now, the next thing that I want to ask you 
jumps down now—because it is the same kind of 
thing—and I want to ask you-— 

Mr. Boldt: Can we have that marked, please? 

The Clerk: Defendant’s Exhibit A-12 marked 
for identification. 

(Document referred to marked Defendant’s 
Exhibit Number A-12 for identification. ) 


Q. (By Myr. Boldt): I would like to have you 
take a look at that, Mr. Hughes, and tell us what 
that is? 
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A. This is a list price that we have mailed out 
to dealers. 

Q. On the other side? 

A. This is the original of the settlement between 
My. ‘Turk and myself when I purchased his interest 
in the corporation on July 1, 1944. 

Q. You say it is the original of it—what do you 
mean by that? 

A. I prepared a statement showing our assets, 
inventories and liabilities, and all of our merchan- 
dise stock on hand, cash on hand, and all of our 
physical assets, then I also figured all of the labili- 
ties including the indebtedness of the corporation 
to Mr. Turk and myself and the accounts payable 
which was due. 

Q. I don’t want you to go into detail. Show it 
to his Honor. It is a much marked-up hand writ- 
ten thing. Where did you actually make that paper 
out? 

A. I did in the office and then we went out into 
the truck [211] and figured it over. 


@. Who went out? AS Nr. Turk andie 
Q. Did you have that paper with you when you 
went out in the truck ? A. Yes; that is right. 


The Court: We will take an intermission now 
of fifteen minutes. 
(Whereupon, at 11:20 o’clock a.m., January 
14, 1949, a recess was had until 11:35 o’clock, 
a.m., January 14, 1949.) 
(Counsel heretofore noted being present, the 
following proceedings were had.) 
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The Court: You may proceed. 

Q. (By Mr. Boldt): Now, at the intermission 
we were referring to this memorandum that you 
made of the various figures involved in your nego- 
tiations with Mr. Turk at the time you purchased 
his stock on July 1, 1944, and apparently Mr. Turk 
has exhibited a similar memorandum showing to 
some extent the total figures that come out the same. 
Where he got those, I don’t know. But, I want 
you to explain to the Court the method you ap- 
proached with Turk, you and Turk approached, 
in determining how much you were going to pay 
him for the stock in the corporation. Tell us the 
method. A. We took the total of the assets. 

Q. The total of what assets? 

A. All of the assets of the corporation, including 
cash, accounts receivable, everything. 

Q. Are you making any distinction between any 
physical and intangible assets? 

A. The physical. 

Q. You are talking about physical? 

A. That is what it is, the total of the physical 
assets. 

@. Now, those physical assets consisted of mer- 
chandise on hand and repair stock and the truck 
and so on? A, Phatis comet, 

®. And then what did you do? 

A. We deducted the amount we owed, which 
gave us the net. 

@. Your liabilities were deducted ? 


wi | 
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A. The net worth of the corporation. 

Q. Then what was the result of that? 

A. We divided that by two. 

OF eal aaght. 

A. I haven’t the figures before me. Something 
over nine thousand dollars. That is what each one 
of us would be entitled to. 

Q. With respect to the physical assets-—— 

The Court: The physical assets were estimated 
in [213] the neghborhood of eighteen thousand 
dollars ? 

The Witness: Something over that. 

Q. (By Mr. Boldt): The net is given $18,- 
768.16. Now, the method is all we want, Mr. Hughes. 
After you divided the physical assets into two, the 
net physical assets, then what did you do? 

A. Then My. Turk thought he should have some- 
thing in addition for the good will of the company 
for his part of it. 

Q. All right. Did you have some dickering and 
discussion ? 

A. We discussed that quite a little. 

Q. All right; how much finally was paid him? 

Mr. Snow: Let him answer the question how 
he arrived at it. 

A. Something over forty-seven hundred dollars. 
We arrived at that by taking the number of con- 
trollers that we had on hand and the figure $1.50— 
that would be $3.00 for each of us—$1.50 to him 
and I paid him on that basis for his good will in 
the company. 
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Q. (By Mr. Boldt): All right. Now, actually, 
at the time that you made this computation you 
hadn’t sold those fencers or had any assurance 
they would be sold? [214] 

A. ‘That is corect: 

Q. Was that done in any manner as compensa- 
tion for the fencers? How did you happen to hit 
on that idea of figuring the intangible 

A. Mr. Turk felt—I don’t know what you would 
eall it—he owned an interest in the company, that 
is, az Worth in the company aside from the physical 
assets. That is, that the name itself was worth 
something. 

Q. That there was some value not on the books? 

A. That there was some value not on the books, 
that is right, and each of us would have one-half 
interest in whatever that sum was. We figured it at 
approximately eight or nine thousand dollars. 

Q. The total value of that item then would be 
twice forty-seven hundred dollars? 

A. Yes, and we gave him $1.50 each, which was 


4719, I believe the correct amount. 
Q. Now, tell us the exact figures on the compu- 
tation. T*irst, the total. What was that total figure? 


That is enumerated as being net worth? 
That is right. 


A. The total figure was $35,540.64, assets. 
Q. Liabilities? A. $16,772.48. 

Q. Net worth? A. $18,768.16. 

Q. 

A. 
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Q. That was physical less liabilities and net 
worth? 

A. That is right, and that was divided by two. 

Q. What was that? 

A. $9,384.08. ‘lo that we added to Mr. Turk’s 
part of it this $4719.00, which we agreed upon, 
which he should have, making we owed him 
$1865.70, and 

Q. What was that for? 

A. Merchandise purchased but not paid for yet, 
which we paid with this settlement, however. That 
made a total of $15,968.87. 

Q. Which was the amount agreed should be paid 
for his half in the business? 

Pweetitay is right. 

@. And how was that money to be paid? 

A. I paid him a check of seventy-four hundred 
dollars. It is right here. $7,492.96, and retained the 
balance of six hundred dollars which I paid later 
after I had delivered 

Q. Six hundred? 

A. Six thousand. Pardon me. Which I paid 
later after he had delivered to me the stock certifi- 
cates. 

Q. Why didn’t he deliver them to you at that 
time ? A. They were in escrow in Chicago. 

@. And some ten or fifteen days later 

The Court: Is there any dispute about that? 

Mr. Snow: I don’t know. This is all new to 
me. 
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The Witness: The checks are there. 

Mr. Snow: I haven’t heard about this. 

The Court: Well, your chent knows whether he 
got the check. 

Mr. Snow: There is no question but that he 
received seven thousand dollars, your Honor. 

Mr. Boldt: He ultimately received $13,492.96. 

Mr. Snow: How much? 

Mr. Boldt: $13,492.96. And the one payment 
was paid shortly following the conclusion of this 
agreement with him and then the balance was paid 
with the stock certificates—when they came out 
from Chicago. 

Mr. Snow: There is no dispute. 

The Court: Counsel for plaintiff says there is 
no dispute about that. 

Ma Boldt. wees 

Q. . (By Mr. Boldt): And in addition to this 
$13,492.96, what else was given? 

A. "That was the only consideration. 

Q. What about the note? When I say ‘‘con- 
sideration’, I mean 

A. That was taken care of by giving him a note 
for $6448 in settlement of his personal account, 
figuring in the [217] liabilities there. 

Q. That is the liabilities? A. Yes. 

Q. That represented the payment of all his un- 
paid salary and any commission ? 


A. Everything we owed him. 


EEE EE EEE OOOOOO-T-LmLmL! 
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Q. So that as a result of giving him that note— 
by the way, that is payable next June, isn’t it? 

A. Next July, I believe. Five years. 

Q. And what was the reason for making a five 
year period on that note? 

A. The reason is that that this was during the 
War period and salaries were more or less con- 
trolled and it was considered by us that there was 
a possibility that Mr. Turk and I had been allow- 
ing ourselves a little high salary and it might not 
be allowed us ultimately. So that in the event it 
was not allowed, this note was given so that any- 
thing that was charged back to us we could charge 
it to the note. I had one for the same amount. 

Q. You mean an adjustment in case there was 
some tax liability that hadn’t been computed? 

A. Yes; that is correct. We couldn’t say that 
was it because the Government has five years to 
come back on us for these things so that we made 
the note due in five years. 

@. And that note was placed in escrow in the 
bank at [218] Vancouver? A. That is correct. 

Q. Now, one other thing. During the recess, Mr. 
Hughes, we looked through this journal which con- 
tains all of the financial record of the concern 
from October, 1941, on, does it not? 

A. That is correct. 

Q. And we looked through there and does the 
book disclose 

Mr. Boldt: The book is the best evidence and we 
would be glad to put it in. : 


ald International Electric Co. vs. 


(Testimony of George N. Hughes.) 

Q. (By Mr. Boldt, continuing): 
with respect to payments of commissions to Mr. 
Turk? 

A. They were credited to his personal account. 

Q. Were they sizeable amounts? 

A. Any amount up to several hundred dollars. 

Q. And when, according to the journal, did 
those payments cease? 

A. May, I think, 1948. 

Q. That is the last one we could find any record 
of in this book? A. Yes. 

@. What was the reason why those payments to 
Turk ceased in May, 1948? [219] 

A. Because Mr. Turk diverted shipments to Mr. 
Wyatt and Klint and there was no commission due 
him. 

Q. And those are the matters he refers to in 
the letters where he says he will not cheat you out 
of a penny and there will be a kick back and so on? 

A. ‘What is right. 

Q. Now, has the company ever been reimbursed, 
or was it reimbursed in the settlement ? 

A. No. It was never figured at all. 

@. No allowance was made for it in the settle- 


anything 


ment, nor has it been compensated for in any way? 
A. No. 
The Court: ‘Those commissions were on Sales 
outside Oregon and Washington ? 
The Witness: ‘That is correct. 
Q. (By Mr. Boldt): And some of those com= 
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missions ran into several hundred dollars, did they 
not? A. Yes. 

Q. Now, of course, what would that indicate as 
to the interest of the company in that which was 
being diverted by—— 

A. Well, the larger his check was the greater in- 
terest we would have in it because it would show 
we did a larger volume of business. [220] 

Q. So that in each instance where the book shows 
he was paid two hundred fifty dollars there would 
be a substantial sum comparable to that that the 
company got at the same time? 

Awe habs right. 

Q. Which after May, 1948, was not gotten by 
the company? Ay Phat is) weht. 

Mr. Snow: I think a question like that, your 
Honor, will have to be objected to. He ought 

The Court: We won’t go into these figures now. 
I understand his answer. The substance of it is 
that every time that Mr. Turk got a commission, 
there was still some amount over the amount of com- 
mission that went into the earnings of the corpora- 
tion. 

Mr. Boldt: That is correct. 

The Witness: That is correct. That is correct. 

Q. (By Mr. Boldt): And out of those earnings, 
Mr. Turk shared the same as you did on an equal 
basis ? ie That is correct. 

Q. That was the intention? A. Yes. 

Q. That was the case? A. Yes. [221] 
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Q. Now, for his services as president during 
this entire period up to the time of your buying 
him out, as president of your corporation, Mr. Turk 
received, as we have explained, was paid his sal- 
ary, was he not? ~ That is comedy: 

Q. Now, a few other points and I think we 
will be fimshed. One small matter. I notice that 
on these gadgets, the name plate is physically made 
a—it is stapled right into the produect—is that 
correct ? 

A. Wat is comect. Wi iscmimered: 

@. And was done at the point of manufacture, 
was it not? A. That is correct. 

@. And then is that the reason why you con- 
tinued to use the same brand and the same prod- 
uct without changing the plate until the supply of 
those on hand at the time of your settlement was 
disposed of ? 

A. Yes, that is right. They were already on the 
machines. 

Q. Now, in addition to those, there were papeg 
labels or stickers and they fell in the same cate- 
gory; is that correct? A. That is right 

@. Now, one thing we were a little confused on 
is that on some of the labels here the words “‘trade 
mark" [222] appears underneath the word ‘“‘In- 
ternational.’’ How did it come about that you used 
that word “trade mark’’ and when? Iixplain to 
the Court. 
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A. Mr. Charles W. Hills Company in Chi- 
cago 

Q. You refer to “eompany.’’ That is a law firm. 
We don’t call lawyers company. 

A. The Charles W. Hill firm advised me, while 
these patent matters were pending, registration mat- 
ters were pending, that we should use the words 
*‘trade name”’ underneath the word ‘‘International’’ 
so that when we had new decals printed we fol- 
lowed that direction and put ‘‘trade mark’’ under 
it as our trade mark for ‘‘International Electric 
Fence Company.”’ 

Q. And that was done at the suggestion of the 
Aiul’s firm? A. That is correct 

q). Incidentally, they represented you in two or 
three of these matters now pending in which Mr 
Snow’s firm represents Mr. Turk? 

A. That is correct. 

@. One other thing. Was there any lmitation 
in the articles of incorporation within the area in 


which the company was to do business? 

A. None whatever. 

@. Was there any corporate record of any kind, 
in the [225] minutes, anywhere, in which it indi- 
eated any such limitation of any kind? 

A. No. 

Mr. Boldt: Ithink that is all, unless your Honor 
has something. 

The Court: No. 

Mr. Boldt: By the way, the journal book is 
here and can be made an exhibit. I would be glad 
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for your Honor to examine it if you desire. As a 
matter of fact, Counsel and Mr. Turk have been 
examining it. 

The Court: You may proceed with the recross, 
Mr. Snow. 

Mr. Snow: Pardon? 

The Court: Do you have any recross? 

Mi. Snow: Yes: 

The Court: You may proceed. 

Mr. Boldt: The Clerk calls my attention to the 
fact that A-12 and A-11 have not been admitted. 
Mr. Hughes’ memorandum of the financial settle- 
ment, Turk’s settlement, July, 1944, and, A-11—list 
of assets and Turk’s labilities. 

The Court: They will both be admitted in evi- 
dence. 

Mr. Boldt: Yes. 

(Defendant’s Exhibits Numbers [224] A-11 
and <A-12 for identification received in evi- 
dence. ) 

DEFENDANT EXHIBIT No. A-11 


Balanees as of 10/1/41 at Opening of Business 


Debits Credits 
Cash. on did eee 20.85 
Gash in baithkeeessc. 2 eee 36.88 
Accounts receiwahe -........2..c5ccee ceeeeee se 126333 
Widse. stockvongliinle. ee 343.63 
Repair eciinigmmenits2. eee 350.00 
Offige supplics 2... 2 200.00 
ewet ruck. ..:.cce ee 1,000.00 
Business organization valuation (good will) 2,000.00 
Notes pawable: (Bank)=.2.2.55 eee 1,414.68 
@mpital stock... 4,000.00 


5,414.68 5,414.68 
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[Letterhead]: International Electric Fence Co. 
2215 Main St., Vancouver, Mashington. 
Mr. Schaefer: 

I assumed from your questions of yesterday that 
you might not have the complete information re- 
garding the capital of the corporation. The in- 
closed is the set-up at start of business. This was 
all owned by Mr. Turk and I paid him $2000 cash 
personally for, one-half interest in the business. 
This $2000 did not go into the business, it was to 
Mr. Turk’s own personal account. If any further 
information is needed please advise. 

Yours hastily, 
/3/ G. N. HUGHES. 


Admitted Jan. 14, 1949. 


DEFENDANT EXHIBIT No. A-12 


[In Peneil]: 7/11/44—1865.79—Int. Elec. a/c. 
7/11/44—7492.96_R. H. T. 1/17/44—6000.00— 
i. HT. 

[ Letterhead]: International Electric Fence Co. 
Chicago, New York, Vancouver. 


To Our Dealers. 

Recent increases in the cost of oil condensers, 
transformers and other parts together with the dif- 
ficulty in getting delivery of ordered parts has re- 
sulted in a slight increase in dealer prices as is 
shown by the list below. These prices have been ar- 
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rived at in conjunction with our jobbers who have 
agreed to maintain these prices. 


Model Dealer Price Retail Pri 
MMio del IR.D)-2............ccceseeeeeoeees iit 10.00 14.75 
cel afl .._.......::.. 1 13.00 19.5 
smemidard JOG ......... 29 12.30 18.50 
IvB:6 6. volit......4. 2 9.00 12.00 
Il3-10 16 volt... 10.70 16.00 
BCst 6 volt.co 10.70 16.00 
stock ‘Prod ce eee cee 3.50 3.29 
Long Handiecd:6¢.e 5.5) 8.00 
Chop) pet's \:.:./h-seemeenee a. <r ee 65 1.00 
No. 80 tube Gortiiod cle 3 2 =e ee ATs 65 
No. 879 tube 2x2 (core Model 4!) 1.55 2.30 
Neon Tigger 40 .60 
Fenec Tester 2.22.2... eee 0 a 
WarnimeySions ..J222 2 O04 .06 
Kawik Bens: 2:22.90 tuncee ee 30 A0 
Kwik iGates, Wanee 2 ee 0 a 


Insulator prices are changing and there are so 
many types on the market that we are not listing 
them here. We carry the three grooved glazed knob 
in preference to the usual 514. These are packed 
in cartons of 100, five cartons to a shipping carton. 
We also carry large spools or corner knobs in quan- 
tity. To save on transportation the dealer should 
purchase 1000 knobs and specify freight shipment. 

INTERNATIONAL ELECTRIC 
FENCE Co. 


Prices on Controllers are F.0.B. vour station. 


Prices on other items are F.O.B. 
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(Testimony of George N. Hughes.) 
Recross-Examination 
By Mr. Snow: 

Q. Mr. Hughes, you mentioned you received a 
letter from Mr. Hill’s firm in Chicago telling you 
to use the words ‘‘trade mark’’ under the word 
“‘Tnternational.’’ Do you have that letter? 

A. I don’t think so. I didn’t bring up the Hill’s 
correspondence. We have the letters, no doubt, in 
the office. 

Q. When was that letter sent to you? 

A. I don’t recall. I have nothing to refer to. 
I can’t remember. 

Q. Mr. Hughes, I refer you to Defendant’s Ex- 
hibit A-11, which is this sheet that was furnished 
by you to Mr. Schaefer, with your letter, undated 
letter. Have you any idea when you sent that let- 
ter to Mr. Schaefer? 

A. I have no recollection at all. No. I don’t 
recall it. I really don’t remember the circum- 
stances. 

Q. Was it your impression that this balance at 
opening of business you have written at the top of 
A-11 was the total amount of assets that were 
going to be the assets of the corporation to be 
formed by Mr. Schaefer? 

A. Yes. That is our statement of the assets. 
Yes. [225] If I knew what you are referring to 

Q. Would you hke to see this? 

A. That is the statement of our assets at the 
starting of the corporation. 

@. Is there anything in this Exhibit A-11 to 


320 International Electric Co. vs. 


(Testimony of George N. Hughes.) 
indicate that there was any copartnership between 
you and Mr. Z’urk? 

A. Anything in that to indicate it? 

Q. Yes. 

A. That was our joint property, according to 
Mr. Schaefer. 

Q. What is it according to you? 

Mr. Boldt: Why don’t vou let him answer. You 
asked him a very broad question. 

A. Ipaid Mr. Turk two thousand dollars in cash 
and he had only two thousand dollars in total ac- 
counts receivable and merchandise and then he 
added to that the good will so as to bring it up to 
four thousand dollars, so that my two thousand dol- 
lars would be one-half of his interest and I paid 
the two thousand dollars for that half interest, in- 
cluding the good will. 

Q. (By My. Snow): I am not asking you tha 
Mr. Hughes. 

A. I don’t quite understand the question. 

Q. I don’t like to interrupt vou for apparently 
he [226] wants you to answer fully. I am ask- 
ing you if that two thousand dollars you paid to 
Mr. ‘Turk’s personal accounts was to give you a 
fifty per cent interest in the corporation to be 
formed; isn’t that correct? 

A. That was to pay 

Q. That was—I am sorry. Go ahead. 

A. That was to pay him one-half interest for 
his assets ineluding good will and I was to buy one- 
half which was two thousand dollars. 
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Q. And that was the accumulation—in other 
words, this figure of $5414.68 is the total assets of 
the new corporation that was being formed at that 
time ? 

A. Less the liabilities; yes. 

Q@. And you gave Mr. Turk two thousand dol- 
lars that was not to be put into the corporation but 
for your share so that you would be equal owners 
of capital stock in the new corporation; isn’t that 
correct ? eee Diets rielit. 

Q@. Now, you made a very elaborate statement 
with reference to what was considered good will 
when the business was terminated between you and 
Mr. Turk when you bought his stock. You made 
a statement, as I remember, that you figured that 
over and above the book value that Mr. Turk wanted 
some extra payment for good will, isn’t that cor- 
rect, and you figured that was worth, to Mr. Turk, 
one-half of [227] the good will, of the profit on 
the inventory you had on hand on July 1, 1945; 
isn’t that correct? 1944, I mean. 

A. If I follow you correctly. 

Q. Now, didn’t the corporation pay for those 
units before July 1, 1944? 

A. Yes; the corporation owned the units. 

Q@. And therefore when they were sold there was 
a profit to be derived from that; isn’t that cor- 
ect ¢ 

A. Yes; but they were not sold for nearly two 
years. 

Q. There was still a profit to be derived from 
them ? A. To be, yes. 
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Q. With reference to the note you testified to 
for salary, who signed that note? 

A. Mr. Turk as president and myself as secre- 


tay. 
@. Was that note completed when Myr. Turk 
signed it? Was it fully made out? A. Yes. 


Q. It was fully made out and dated? 

A. Yes; we signed the agreement. He was there. 

Q. You say you think? I would like to know. 

The Court: He said 

A. They were signed and executed. 

The Court: Counsel is asking you, were there 
any blanks in the note to be filled in before it was 
signed by Mr. Turk? [228] 

The Witness: No, no blanks. 

Mr. Snow: Are you going to adjourn? 

The Court: I want to finish with this witness. 

Myr. Snow: I don’t 

The Court: I can’t sce but very little more that 
you can ask him. 

Mr. Snow: As far as I am coneerned, I was 
through but I wanted to check with my associate 
counsel. 

The Court: You may check. 

The Witness: I think I could claznify what he 
is after, your Honor. 

The Court: Do vou have anything further? 

Mr. Boldt: L am going to offer the other note 
made on the same day to Mi. Hughes. We don’t 


have the one in escrow. 
The Court: I don’t think that 1s important. 
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Mr. Boldt: I don’t either, but here it is. 

Mr. Snow: I believe I am through with the 
recross. 

Mr. Boldt: There isn’t anything further, Mr. 
Hughes. 

The Court: You may step down. 

(Witness excused. ) 


The Court: The Court has some other matters, 
criminal eases, that will have to be given considera- 
tion at [229] two o’eclock, so that I think I will ad- 
journ this case until three o’clock and I might state 
to counsel that I wil probably have to break into 
it again. I will give you an opportunity to go over 
into next week. I don’t want to put it off until 
later on. There is a jury case set for next Tues- 
day, which I understand might be disposed of this 
afternoon on a plea, and if that happens we will 
not be crowded for time. 

The issue has sunplified itself down to whether 
he has use in Washington and Oregon alone or in 
the Western States. 

My. Boldt: By ‘‘trade name’’ you mean ‘‘In- 
ternational Electric Fence Company’’? 

The Court: That is the only thing we are con- 
eerned with here. The corporation name has been 
adjudicated. 

Mr. Snow: I haven’t conceded, your Honor, that 
they have the right to use the word ‘‘International”’ 
anywhere. 

The Court: Whether you conceded it or not— 
IT can say nothing yet, I am not going to definitely 
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pass upon it—but if you will confine your testimony 
to that, I ean see nothing that would bar them of 
the use of the corporation name. That was a matter 
involved in the State court. 

Mr. Boldt: The corporation name is Interna- 
tional Electric Fence Company. I am talking about 
the trade mark. [230] 

Mr. Lyon: As I understand it, Counsel and 
Court mean that they haven’t conceded anything in 
the joint use and the Court has suggested that 
there is an issue as to whether or not it might be 
exclusive only in the state of Washington and 
Oregon, or outside of the states of Washington and 
Oregon. 

im Snow: TVhat 1s riglit. 

The Conrt: There is the question whether the 
limitation of the corporation was to the States of 
Washington and Oregon and whether that might 
be exclusive or joint. 

Mr. Boldt: That is mght, and the further ques- 
tion 

The Court: That hasn’t definitely been pleaded 
but it is in the case now because there is a certain 
amount of evidence—I don't say it establishes a 
fact—that the plaintiff as an individual continued 
to handle transactions outside the States of Wash- 
ington and Oregon and shared a small portion of 
the profits with the corporation, of which he was 
half owner. There is no issue but that all sales 
made to the States of Washington and Oregon 
were made through the corporation to the benefit of 
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the corporation. So that raises in my mind at this 
stage the possibility of an exclusive right in these 
states as it existed during the days of the joint 
ownership of the corporation. The evidence [231] 
at this stage—I am not passing upon it—I am try- 
ing to make the issues a little clearer—so that we 
ean reduce this testimony and get away from a 
great mass of material that won’t be helpful in 
the disposition of the issues—indiecates at this stage 
of the proceedings that Mr. Turk never completely 
surrendered the right that he had in this trade 
name in the states outside of the states of Wash- 
ington and Oregon. 

Mr. Snow: That is right. 

The Court: But as to the States of Washington 
and Oregon, so far as the defendant’s case, the 
evidence now indicates that that was business that 
went to the corporation and you still have the ques- 
tion of whether there was any reservation of that 
when the plaintiff stepped out of the corporate 
structure or picture. 

Mr. Snow: I am just a little bit confused but 
I am going to ask the reporter if he will write 
fiat mp so that I can study it. 

The Court: J hope I make myself clear. At 
the opening of court this morning the Defendant 
conceded that he was not entitled to an exclusive 
use of the trade name in the Western States, which 
is a term sufficiently inclusive to include Washing- 
ton and Oregon, but that he was entitled to a joint 
use of this trade name in these Western States, 
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and then when asked to enumerate what he meant 
by [232] Western States he said in those States in 
which he made a filing of the trade name, and so you 
have the question, first, was he entitled to the use 
of the name at all, and if so, was such use a joint 
use. Then, 1f he wasn’t entitled to any use of the 
trade name in the territory that has been designated 
the Western States, is he entitled to a use of the 
trade name, either exclusively or jointly, in the 
States of Washington and Oregon, and whatever he 
is entitled to in the States of Washington and Ore- 
gon, Which is part of the Western States is what 
the corporation is entitled to if there has not been 
a reservation of the trade name by the original 
owner. 

Mor Snow: ‘Chat is comect. 

The Court: Those are the issues. 

Mr. Boldt: And, of course, the general issue of 
whether or not Turk is estopped to assert anything 
to the contrary now, irrespective of what the tech- 
nical aspects of the matter might be. In other 
words, in spite of what the technica) mterpreta- 
tion of the documents might be, there would be that 
further question of whether or not the conduct 
of a party, and their transactions together, because 
the only right 

The Court: That is a matter of argument on the 
facts. 

Mr. Snow: Plaintiff hasn’t put on his rebuttal 
witnesses. This is purely the Defendant’s ease. 

The Court: Yes. 
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Court will be at recess, so far as this case is con- 
cerned, until three o’clock, but will be at recess 
until two o’clock for the purpose of other matters. 

(Whereupon, at 12:15 o’clock p.m., January 
14, 1949, a recess in this cause was had until 
3:00 o’clock p.m., January 14, 1949.) 
: 
| 


(Counsel heretofore noted being present, the 
following proceedings were had.) 


The Court: You may proceed now. 
Mr. Boldt: Mr. Hughes, just a couple of ad- 
ditional questions. 


Further Redirect Examination 
By Mr. Boldt: 

Q. My. Hughes, has the International Electric 
Fence Company, at Vancouver, since its incorpo- 
ration or prior to that time as far as you know, 
ever transacted any business outside of the United 
States? A. No; never. 

@. As far as you know has Mr. Turk, or either 

_ of his concerns, ever contacted any business out- 
side of the United States. 
A. Notas far as I know. 
Q. Another thing—this device that we call a 
fencer was not a device particularly unique with 
~ your concern? [234] 
) A. Oh, no; there are many concerns that han- 
dle it. 

Q. Pardon? 

A. There are many concerns that handle it. 

Q. That is the point I wanted the Court to un- 
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derstand. During all of the time that you were ac- 
quainted with Mr. Turk, from the first time you be- 
came acquainted with the type of device, have there 
been a considerable number of concerns manufac- 
turing and distributing and selling devices similar 
to these devices? 

A. Yes; quite a few. I don’t know how many, 

Q. Just to give the Court some idea—— 

The Court: I am not particularly interested. 
It is just like there are different refrigerators, ra- 
dios, and other appliances? 

The Witness: Yes, sir. 

The Court: But are there any others carrying 
the label ‘‘International’’ on it? 

The Witness: No. I assume not. 

Q. (By Mr. Boldt): But the point is that the 
electric fence is a device that is manufactured by 
a Jarge number of concerns and sold under a large 
number of names? A. That is correcr 

Q. And has been ever since you have had any 
connections with the business even before the in- 
corporation of [235] the Washington concern ? 

A. Dhawis reli: 

Q. The ‘electric fence’? is not a name that 
particularly designates this ‘International’? prod- 
uct? A. No. 

The Court: The Court understands that. 

Mr. Boldt: I think that is all. I wanted the 
record to show that. 

Mr. Snow: No cross-examination, your Honor. 

(Witness excused.) 


ne a ee 


International Elec. Fence Co., ete. 320 


Mr. Boldt: That is all of our evidence, your 
Honor. 

Mr. Snow: Shall we proceed now? 

The Court: You may proceed. 

Mr. Snow: Mr. Turk, will you take the stand? 


RICHARD H. TURK 


the Plaintiff, called as a witness for and on behalf 
of the Plaintiff, upon being first duly sworn, tes- 
tified as follows: 


Direct Examination 
By Mr. Snow: 

Q. Will you please state your name, age, resi- 
dence, and occupation ? 

A. R. 4H. Turk, 47 years old, and I am a manu- 
facturer. 

The Court: And you reside where; in Chicago? 

The Witness: In Chicago. 

Q. (By Mr. Snow): Are you connected with 
any manufacturing organization, Mr. Turk? 

A. I am president of International Electric 
Company. 

Mr. Snow: I am going to skip quite a bit, your 
Honor, because most of it has been stipulated to. 

The Court: Yes. Much of which the Defendant 
testified to 1s not in! serious dispute. 

Q. (By Mr. Snow): Mr. Turk, was your con- 
cern—it is a little difficult for me to keep within 
the scope—does your firm ship electric fencers bear- 
ing the name ‘‘International’’ anywhere in the 
United States? A. Yes; we do. [237] 
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Q. Where? 

A. In practically all the states; almost every 
state in the Union. 

Q. In almost every state of the United States. 
Do you have any foreign trade? A. Wiles 

@. Where do you ship; in what countries? 

A. Oh, we ship to Venezuela, Colombia, South 
Afriea, India and various places. 

Q. Will you keep your yoice up, Mir. Turk 
please? Does all the equipment that you have 
shipped relate to fencers and fence controllers and 
similar items, Mr. Turk, and does all that equip- 
ment bear the trade mark ‘‘International’’ on the 
items? 

A. All the items that we sell bear the trade 
mark ‘‘International.’? We have some items that 
are not electric fence items. 

Q. What are those items? 

A. Eleetric traps. We have a deviee called a code 
tooter electric heater, and that is all. 

Q. Do these devices all bear the trade name 
‘‘Tnternational’’? A. They do. 

Q. Are they shipped in Interstate Commerce 
throughout the United States? [238] 

A. They are. 

Q. Now, you sat through the testimony of Mr. 
Tlughes and he made eertain allegations. I wish 
vou would, please, for the record of the Court, for 
the record and the Court, tell the Court what oe- 
eurred in the summer of 1938? 
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A. In 1938 I moved to Vancouver from Port- 
Jand and I had previously started to manufacture 
fence controllers in Clark County and had hired 
Mr. Good and, perhaps, Mr. Good put out ap- 
proximately five hundred fence controllers for me. 

Q. Were you manufacturing, selling and ship- 
ping electric fencer units since 1938 when you were 
in Vancouver ? A. Yes, I was. 

The Court: I think we can save a lot of time 
if your witness will start and tell us the history in 
narrative form. 

Mr. Snow: Thank you, your Honor. 

Q. (By Mr. Snow): Do you understand that, 
Mr. Turk? A. Well, I—— 

The Court: I think you better go back farther. 
You came out west when? 

The Witness: I have been—I am a Washing- 
ton man, born here, in this State but I started 
selling fence controllers in 1936. [239] 

The Court: And you were living where? 

The Witness: In California at the time. 

The Court: Very well; proceed. 

The Witness: I sold my territory, my distribu- 
tion, in California to Mr. Klint, who is in the 
eourt room, the same year and took the territory 
of Oregon and Washington for Richards Electric 
Fence Company of Fayette Idaho, and then the 
first of 1938, Mr. Soper, the sales manager for 
Richards Electric Fence Company, and I joined 
forces to sell a new type controller nationally and 
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the units were not satisfactory and they cost us 
virtually all the money we had. When I moved 
to Vancouver I was five thousand dollars in the 
red on the deal. 

The Couwt: Tirat@wis in a93s: 

The Witness: Mr. Soper was selling in the East 
and left without any merchandise to sell and for a 
period there of perhaps six months or a year IT had 
various jobs and so on and was connected with a 
manufacturing plant and he asked me to allow him 
to manufacture the fence controllers. 

Q. (By Mr. Snow): You better say where? 

A. In Chicago and I agreed to that because I 
wished to devote my time to sales. At that time I 
covered Oregon, Washington, and California ac- 
tively and I appointed Mr. Wyatt as a distributor 
for Idaho and part of Oregon. Incidentally, [240] 
on the date that, at the time that, Mr. Soper as- 
sumed the manufacture, I took back from Soper 
the exclusive sales rights for the twelve Western 
States. As a matter of fact, we never mentioned 
those States by name, just the twelve Western 
States, and that would take it over to some of the 
Central States. However, we did business under 
that agreement and my volume of sales under this 
arrangement was approximately ninety per cent of 
Soper’s production at that time. We also, I might 
say, had an addition to that agreement that if the 
volume became great enough I would go back to 
Chicago and take an interest in the company 
and 
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The Court: Yes. Let’s get along now. That 
was in 1988 and 1939 and the same thing in 1940? 

Ihe Witness: Yes. And in 1940 I hired Mr. 
Hughes to be my bookkeeper and repair man while 
I was on) the road. 

The Court: Had you known Mr. Hughes be- 
fore? 

The Witness: No, I hadn’t known him. I knew 
of him. And then in October of 1941 Mr. Hughes 
proposed that—he propositioned me to take an in- 
terest in the concern. He volunteered to put up 
two thousand dollars for that purpose. Mr. Hughes 
stated on the stand a while ago 

The Court: Don’t discuss what he said now. 

The Witness: Well, anyway, there was no one 
after me from Portland and our accounts payable 
were paid up. As a matter of fact [241] 

The Court: Well, you are skipping something 
there now. After you had My. Hughes in your em- 
ploy about a year as a bookkeeper, he made you a 


_ proposition ? 


The Witness: Yes. 

The Court: What was it? 

The Witness: That he take—he help me out in 
part of that territory. I refused to give over any 
of the rights in that I did not turn over to him 
any rights. 

The Court: That isn’t very helpful. That is a 
matter for the Court to determine in the end. Mr. 
Hughes made you a proposition ? 
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The Witness: He offered to put two thousand 
dollars into a sales company to handle the sales of 
mine in Oregon and Washington and he never 

The Court: No, let’s not go back to what he did 
or didn’t do. He made you a proposition, evidently, 
to incorporate a business? 

The Witness: That is right. 

The Court: You had no concern. Before you 


were operating as an individual ? 

Ibe Witness: Yes. 

The Court: And when did the name ‘‘Interna- 
tional’? come into your individual operations ? 

TheWWitness: In 1938. 

The Court: Mz. Soper wasn’t using the name 
‘‘Tnternational’’ [242] in his product except as you 
recommended it? 

The Witness: Soper wasn’t actively manufac- 
tuemie sit 1925.) tila 

The Court: Who was making the product in 
1938 that you were selling? 

The Witness: I was. Myr. Good was making 
them for me. 

The Court: And did you use the name ‘‘Inter- 
national’’ on it? 

The Witness: Yes. 

The Court: All right. My. Hughes made this 
suggestion about a corporation. What was the out- 
come of that? 

The Witness: He supplied two thousand dollars 
for a half interest in the sales corporation, limited 
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in sales to Oregon and Washington. No rights in 
the trade name were transmitted to that corpo- 
ration. 

The Court: What I am interested in was what 
he said and what you said and what was done. 

The Witness: Well, Mr. Hughes handled—— 

The Court: No. When he made you this propo- 
sition, you eventually agreed and articles of incor- 
poration were drawn? 

The Witness: Yes. 

The Court: Did you go to a lawyer that he se- 
lected or that you selected? [243] 

The Witness: Mr. Hughes selected the lawyer. I 
was on the road at the time and [I left it in Mr. 
Hughes’ hands and the papers were all drawn up 
and I never even read them. I signed just like you 
will when there is a whole group of papers. 

The Court: But at any rate—— 

The Witness: I reserved 

The Court: -——you were transacting business 
and he was your bookkeeper and when did his 


status change from being your bookkeeper to an 


officer of the corporation? 

The Witness: In October, 1941. 

The Court: Is that when the articles of incor- 
poration 

The Witness: October 9, 1941. At that time I 
had no right to the trade name. I transferred that 
to Mr. Soper in 1939 when he took over the manu- 
facturing and I took over the exclusive sales rights 
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which was drawn up a year before Mr. Hughes 
and I had any trouble. 

The Court: Then when this corporation was set 
up it was set up with how much stock? 

The Witness: Four hundred shares at ten dol- 
lars value. 

‘The Court: Four thousand dollars capital value? 

‘The Witness: Yes, sir. 

The Court: Was it all subscribed for? [244] 

The Witness: It was all subscribed for. I know 
that the business had been very profitable. 

The Court: JI want you to stay away from your 
conclusions. On this stock subscription 

The Witness: Yes. 

The Court: did Mr. Hughes put in two 
thousand dollars in cash? 

The Witness: He did. 

The Court: And then what did you subscribe to? 


The Witness: I suppled the inventory on hand 
and the accounts receivable and that is all. 

The Court: And how much were those? Did 
you itemize them ? 

The Witness: I would judge about some place 
in the neighborhood of five thousand dollars worth. 
A good deal more than 

The Court: And what became of the two thou- 
sand dollars that Hughes put in? 

The Witness: That was cash. 

The Court: Who got it? 

The Witness: I imagine I got that as an indi- 


International Elec. Fence Co., ete. Bae 


(Testimony of Richard H. Turk.) 
vidual. I know that I paid the accounts payable 
that were due with that money, most of which went 
to Mr. Soper. 

The Court: You started out as equal share- 
holders in this new corporation? [245] 

The Witness: That is right. 

The Court: And you say there was about five 
thousand dollars in asset? 

The Witness: I believe there were. I haven’t 
the figures here. 

The Court: Were those net assets or some lia- 
bilities ? 

The Witness: Some, yes. 

The Court: Were there enough liabilities to cut 
it down to four thousand dollars? 

The Witness: Possibly there were. 
— The Court: You heard Mr. Hughes’ testimony, 
that they estimated the net assets were four thou- 

sand dollars and that was equal to your capital 

stock and you were turning that in and he put in 
two thousand dollars which went to you personally 

and it made each of you have two thousand dollars 

invested. Is that correct? 
| The Witness: I think that that part is correct; 
| yes. 

The Court: Then what followed next? What, if 

| anything, was said about the matter actually in 

controversy here? What about the sales territory ? 

The Witness: I reserved the sales in practically 
—in parts of Oregon and Washington I had already 
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appointed Mr. Wyatt and had given him territory 
in Oregon and Washington. [246] I reserved that 
territory for Mr. Wyatt and myself, and California 
and all the other states for myself, and that is 

The Court: I am not caring about that. Your 
counsel will argue that. But, what did the corpora-_ 
tion have to do with this so-called reserve territory ? 
The Vancouver corporation ? 

The Witness: The Vancouver corporation had © 
nothing to do with that. I allowed the corporation © 
a small percentage in exchange for looking after— 
the checks would come in and be made out to the 
corporation. To get an idea of—— | 

The Court: I don’t care for those details. You 
admit that a certain part of the outside sales went 
to the corporation ? 

The Witness: Yes. : 


The Court: And went to cover the expenses of 
handling ? 

The Witness: Yes. } 

The Court: What were your duties and obliga- 
tions towards the croporation and what were Mr. 
Hughes ? 

The Witness: I was president and Mr. Hughes 
was secretary. I was the field man and he was the 


The Court: And all the orders you got, irre 
spective of what state, they were to send them to 
the corporation? [247] 


office man. 
- 
The Witness: Well, I delivered a large part of 
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my orders. You see, at that time my travelling was 
limited to Oregon and Washington. I did not make 
any sales in either Idaho or California. 

The Court: Well, but the Idaho and California 
sales were being made. 

The Witness: And I was getting the money 
from them. 

The Court: Where did the fellows write when 
they wanted one or one hundred of these units? 

The Witness: They would write to the firm I 
designated to look after it for me. 

The Court: Well—— 

The Witness: International Electric Company. 

The Court: JI have read Mr. Soper’s deposition 
here and this so-called firm was Mr. Soper until 
you got into it as a partner. So they didn’t order 
through you at all. They would order direct from 
Soper ? 

The Witness: No. No. The order would come 
to Vancouver, whcih was looking after it for me. 
I was on the road most of the time selling in Ore- 
gon and Washington and on that Oregon and Wash- 
ington business I got ten per cent commission which 
covered my expenses as a salesman and, of course, 
in Idaho and California I had no expenses because 
J [248] did no travelling and I got twenty per cent 
commission, which was all of the income outside 
of the expenses. 

The Court: Now, this relationship went along 
through 1941, was it? 
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The Witness: 1941. In 1942 
The Court: Tall of 19412 
The Witness: Yes, to the first of June, 1943. 
The Court: To the first of June, 194349 
The Witness: Yes. 

The Court: Were there any difficulties then in 


the handling of the business between Hughes and 
yourself ? 

The Witness: No, no difficulties whatever. 

The Court: The corporation was prospering, 
was it? 

The Witness: Yes. My income from the corpo- 
ration was $15,400 net in 1948. 

The Court: And Mr. Hughes’ was the same? 

The Witness: Yes; practically. 

The Court: And did that include your two hun- 
dived dollars a month? 

The Witness: My salary was one thousand dol- 
lars a month and Mr. Hughes’ salary was one thou- 
sand dollars a month. 

The Court: Was that on top—— 

The Witness: Of the commission. [249] 

The Court: Well, the commission was yours, 
but was that on top of the dividends that the cor- 
poration declared? Was that in dividends or salary, 
salaries and commissions ? 

The Witness: There were no dividends as such 
until the dissolution of the money—my interest. 

Lhe Couwt: All melit. 
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The Witness: In 1943 I was in the East from 
then on. 

The Court: That is when you formed the new 
relationship with Soper? 

The Witness: Yes, and I continued to draw my 
commissions from Idaho and California, although 
I hadn’t seen those people or hadn’t put a lick of 
work in. 

The Court: Now, had there been any discussion 
between Hughes and yourself about the trade name ? 

The Witness: None at all. 

The Court: And when did that first come into 
the picture here ? 

The Witness: The question of trade name did 
not come into the picture until after I sold my 
stock. I sold my stock to Mr. Hughes. ‘That was 
not discussed at the time of transfer. 

The Court: All right. Is there something then 
you want to say now? What was the question of 
the trade [250] name as it came into the picture? 
How did it come in? In writing or anything else? 

The Witness: Well, Mr. Hughes after—well, I 
imagine about October, 1944—— 

The Court: Some five or six months after you 
sold the stock? 

The Witness: Some three or four months. 

The Court: Very well. 

The Witness: He asserted the right to the trade 
name and right after he purchased my stock I 
stated he did not have a right to the trade name 
and was limited in territory. 
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The Court: Did that come in before the sale 
or at the time of the sale? 

The Witness: He has offered to buy my stock 
previously and he said that if he did he wanted 
to get the trade name rights with it. 

The Court: And that was before the deal was 
consumated, was it? 

The Witness: That is right. 

The Court: And then what happened? 

The Witness: Well, I didn’t make a deal on 
that basis. | 

The Court: Well, let me ask you, did it deal’ 
with the States of Oregon and Washington or all | 
the Western states [251] or what? 

The Witness: Only with the states of Oregon 
and Washington. 


The Court: In which he would be given the 
trade name? 

The Witness: Yes. 

The Court: Did he talk about exclusive use or 
joint use with you in your operation in the Kast? 

The Witness: Only in one letter was it men- 
tioned. 

The Court: Those letters were subsequent to the 
sale, but what I am trying to get it what, if any- 
thing, was said before the sale of the stock. 

The Witness: You mean at the time of the sale 
of the stock ? 

The Court: Before. I understood you said be- 
fore Hughes said he wanted this trade 
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The Witness: At first he wanted to buy—he 
wanted to put one thousand and two thousand dol- 
Jars into—he wanted to increase the capital stock 
and wanted to buy the extra stock. He mentioned 
that a dozen different times and I didn’t want to 
sell. 

The Court: Were those letters written before 
the sale of the stock? 

The Witness: Yes, before. [252] 

The Court: Very well. 

The Witness: And I didn’t want to sell. In fact, 
in June of 1944 I told him that I didn’t want to 
sell that he could buy after the war, if 1t was nec- 
essary at that time. That was after I had pur- 
chased Mr. Soper’s interest in International Elec- 
tric Company. At the time that the sale of stock 
was consumated—— 

The Court: That was in 1944, July, 1944? 

The Witness: Yes. There was no discussion 
about trade name. I didn’t have 

The Court: What I am trying to get is, was 
there any discussion before at all, either by letter 
or orally, or otherwise? 

The Witness: Yes. Yes, there was. 

The Court: More than one discussion ? 

The Witness: Several letters. 

Lhe Court: Were they letters or any personal 
discussion or 

The Witness: Letters, I would say. Mr. Hughes 
wanted to buy my stock earlier, in, I think, it was 
May, and at that time he said that I would 
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The Court: That is May, 1944? 

The Witness: Yes. 

The Court: I don’t care for all the details but 
IT wanted [253] 

The Witness: Well, what he offered me was he 


would see that I continued to draw my income from 
the corporation. It would be lis 
The Court: ‘That is, you would keep getting one 
thousand dollars a month? 
The Witness: Yes. In other words, he would 
buy all of his merchandise from me at a higher 


price 

The Court: And pay you a salary of one thou- 
sand dollars a month? 

The Witness: No. No salary. That was in lieu 
of the fifteen thousand dollars a month—fifteen 
thousand dollars a year—I was getting. In 1944, 
at the first of July, our sales were sixty-five thou- 
sand dollars. 

The Court: I wish you would stay with the May 
deal. He offered to buy this and pay you a com- 
mission on all the things furnished out here? 

‘he Witness: Yes. 

The Court: And what did you do, accept oF 
reject that offer? 

The Witness: Well, that was the basis for the 
acceptance when it was accepted. In other words, 
he didn’t have any trade rights, he wanted a sales 
franchise under me for the States of Oregon and 
Washington, the same as Mr. Klint had, and the 
same as Mr. Wyatt had. 
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The Court: ‘That is what he said in the letter? 

The Witness: ‘hat is what he said in the letter. 

The Court: And 

The Witness: And that was the deal. He did 
not acquire any rights to the trade name. 

The Court: I don’t want your conclusion. We 
wouldn’t have this law suit if your conclusion de- 
termined it. I have got to make that decision. Just 
the facts. He made you an offer to buy your stock 
that you had at that time. You had acquired back 
from Mr. Soper the fifty per cent of your stock? 

The Witness: That is right. 

The Court: And he told you that he didn’t want 
any rights under the trade name, or did you just 
understand that? 

The Witness: He would be on the same basis 
as Mr. Wyatt and Mr. Klint; that they had. 

The Court: He said it in a letter, did he? 

The Witness: Yes; he did. 

The Court: Do you have that letter? 

The Witness: I have his letter after that too. 

The Court: Do you have that letter? 

The Witness: Yes, I do. It is in evidence. 

The Court: It is in evidence? 


The Witness: It is in evidence. 

Vhe Court: I want you to pick it out for me. 

Mr. Snow: If I may—he has made extracts 
from these letters. 

The Court: I don’t think extracts 


Mr. Snow: Just for the purpose of getting the 
dates. 
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The Court: J wish you would go right along 
now. 

The Witness: After the sale of stoek Mr. 
Hughes wrote me and stated 

The Court: Is that in connection with the stock 


sale? Did you come out here for the stock trans- 
action ? 

The Witness: Yes; I did. 

The Court: Had you been out shortly before 
that? 

The Witness: Approximately one month earlher. 

The Court: When you were out a month earlier, 
did you fix the terms to which he agreed or what? 

The Witness: Oh, there was no discussion of a 
sale of stock in May when I was out here. 

The Court: Then you were out in June also? 

The Witness: I flew out. Probably I was here 
one day, the first of July. 

The Court: That 1s when you closed the deal? 

The Witness: Yes. 

The Court: Had you completed vour negotia- 
tions as far as terms were concerned ? 

The Witness: Yes, we touched—we knew ap- 
proximately [256] from the correspondence what 
the deal would consist of and I talked to Mh. 
Hughes and he had the papers all ready and we 
sat in the truck and completed the deal verbally. 

The Court: These exhibits that show certain 
figures are the ones that were submitted to you 
and that vou talked over in the truck? 
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The Witness: Yes. 

The Court: Well, what were you selling to him, 
two hundred share of stock ? 

The Witness: Yes. 

The Court: And you were taking the book 
value ? 

The Witness: The book value and his assurance 
that he would continue to buy all of his merchan- 
dise from me and at a stated price which was fifty 
per cent of the list price and that, of course, was 
a verbal contract. 

The Court: Yes? 

The Witness: And also there was 3146 control- 
lers on hand and obviously those controllers until 
they were sold, that part of the deal, that 33 and 
tA per cent increase, could not go into effect and 
he would not be buying any merchandise from me. 

The Court: But the actual cost was figured into 
these calculations whereby you got your 23 thou- 
sand dollars, or whatever it was. [257] 

The Witness: My total—I got fifty per cent of 
the net worth of the corporation, plus 

The Court: Did that include these three thou- 
sand? 

The Witness: Yes. 

The Court: At the price that the corporation 
had been paying? 

The Witness: Yes, and the price they had been 
buying for was seven-fifty. 
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The Court: Up to this point, what discussion 
was there of the territory and of the trade name? 

The Witness: Well, his territory 

The Court: What was the discussion? Not what 
you think you were giving him but what he said 
and what vou said. Give the substance of it. 

The Witness: Well, he said he would carry on 
the business as it had been carried on. Other dis- 
cussions than that I wouldn’t—it was five years ago. 

The Court: The business hasn’t been carried on 
on a thirty-three and a half per cent increase? 

The Witness: No. He agreed to give that in 
addition. ‘That was to compensate me for the salary 
which I had drawn up until that time and wouldn’t 
be able to draw in the future. 

The Court: What was said about the trade 
name ? 

The Witness: Jt was not mentioned. [258] 

The Court: What was said about Mr. Hughes’ 
buying a product from some other manufacturer 
and using the trade name on it ? 

The Witness: ‘That was not mentioned. I didn’t 
attempt to bind him. I knew that if he had sold 
other merchandise that I would, that I could, cancel 
his right to sell International and that is the only 
thing of any value. 

The Court: How did you know that? 

The Witness: Because I had the exclusive right 


of the trade mark. 
The Court: But you were selling your half 
interest in the corporation. 
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The Witness: No. The corporation had no right 
to the trade mark. 

The Court: How did you know that? 

The Witness: Because it did not receive any 
right to the trade mark at the time of its formation. 

The Court: Well then, we get down to a ques- 
tion of law—of fact. You signed the articles as 
president ? 

The Witness: Yes, I did. 

The Court: And those recited that it would re- 
ceive the good will that you had as an individual ? 

The Wintess: I reserved the right to the 

The Court: Of course you didn’t in that docu- 
ment. 

The Witness: Now, of course, I had no right to 
the [259] trade mark at the time that the corpora- 
tion was formed. I had already transferred that 
right to Mr. Soper in 19389. Myr. Hughes knew I 
had no right. It was not discussed. He knew that 
the corporation had no right. He stated so after 
he purchased my stock that the corporation had 
no right. 

The Court: Let’s not argue. I don’t want you to 
argue. You have able counsel. I want to know what 
the facts are. If he said that neither the corpora- 
tion, nor you, nor he had any right to the trade 
name, then I would like to have you, if you can 
recall, give the conversation that took place. 

The Witness: Twenty-four days after he pur- 
chased my stock he wrote to me complaining be- 
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cause L had not transferred to him the trade mark 
and that he was still limited. 

The Court: Do you know what prompted him 
to do that? 

Mi. Boldt: If your Honor please, there is no 
letter to that effect in evidence. 

Mr. Snow: Yes, there is. Exhibit 15. 

The Court: Yes, but I would like to have the 
witness answer the last question. Do you know 
what prompted him to write, twenty-four days after 
transfer, and complain that you had not yet trans- 
ferred the trade name? 

The Witness: I figured he had my stock in his 
possession and he wished to renege on the deal. 

The Court: What did you respond? 

The Witness: I refused to consider his applica- 
tion for 

The Court: Well, in substance did you just 
write to him and say ‘‘T will refuse to give you the 
trade name’’? 

The Witness: Yes, without putting it in those 


words. 

The Court: But that was the substance? 

The Witness: That is right. Five months after 
I sold him he stated that all that Turk had was the 
trade mark. 

Myr. Boldt: These are purporting to be quota- 
tions from letters? 

Mr. Snow: We will be glad to hand them to 
the witness and let him pick them out. 
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The Court: I would like to have him go ahead, 
and he can refer to the letters, but I want him. to 
give me his version of this controversy. 

The Witness: Well, Mr. Hughes never objected 

The Court: No. That is negative. What I want 
to know is, you say one month after the deal was 
closed he said, ‘‘ Why don’t you transfer the trade 
name’’—did he say in what territory or what part 

of it? 

The Witness: Oregon and Washington. [261] 

The Court: And then five months later he com- 
plained again. Was that for the Western states? 

The Witness: No, he wanted the right to Ore- 
gon and Washington. He stated that I owned the 


» trade mark. 


The Court: That you owned it? 

The Witness: Yes. 

The Court: J thought you said that he wasn’t 
getting it, as if he understood he would get it. 

The Witness: I didn’t understand that he was 
going to get it. He was objecting because he had 
not gotten it. 

The Court: Let me interrogate you on another 
point. When was this word ‘‘International’’ first 
brought into the picture in connection with these 
devices, to your knowledge? 

The Witness: Approximately January of 19388. 

The Court: Approximately January, 1988. 
Were you operating in Portland then? 

The Witness: Yes. 
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The Court: And you had a corporation? 

The Witness: Yes. 

The Court: Did you have the name ‘‘Interna- 
tional’? in your corporation there? 

The Witness: We did. 

The Court: What did you call the Oregon cor- 
poration? [262] 

The Witness: International Electric Fence Com- 
pany. 

The Court: And is that the first time that the 
name ‘‘International’’ had come into the picture? 

The Witness: Yes. 

The Court: And was it your own thought? 

The Witness: I just thought the name was good. 
Mr. Soper and I decided it. 

The Court: He was not out here. 

The Witness: He was here. 

The Court: In Portland? 

The Witness: In 1938. 

The Court: Were you operating as partners be- 
fore you started the corporation ? 

The Witness: No. 

The Court: Did you buy stock in the Oregon 
corporation ? 

The Witness: He and I were both in it. 

The Court: Equal stock holders? 

The Witness: Yes. 

The Court: And when you incorporated you de- 
cided that vou would use the word ‘‘ International’? 

The Witness: Yes. 
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The Court: Whose thought was that, yours or 
Soper’s? 

The Witness: To use the name ‘‘International’’? 

The Court: Yes. 

The Witness: J think it was my choice of the 
name, although 

The Court: And then when did you convey and 
in what manner this trade name to Soper? 

The Witness: In 1939 when Soper became the 
manager and I became just a distributor. 

The Court: Was there some written conveyance ? 

The Witness: In correspondence. 

The Court: But you made no formal convey- 


ance ? 

The Witness: No. 

The Court: What happened to the stock, your 
stock and his stock? j 

The Witness: The Oregon corporation lapsed. 

The Court: And you both lost the stock? 

The Witness: We both lost the stock. 

The Court: And you thought in 1939 that Soper 
was the owner of the trade name? 

The Witness: Yes. 

The Court: And there had been no effort then to 
register it? 

The Witness: No. 

The Court: When did Soper convey it to you? 

The Witness: June 1, 1944. 

The Court: Was there a formal conveyance of 
any kind? 
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The Witness: The transfer of the interest, of his 
interest, in the partnership of Turk and Soper. 

The Court: You mean you had a partnership 
with him and dissolved that partnership ? 

The Witness: Yes. 

The Court: That was the Chicago venture? 

The Witness: Yes, and I inherited it. 

The Court: Do you have some papers of the dis- 
solution of that partnership ? 

The Witness: Yes. 

The Court: Do you have them with you? 

The Witness: I don’t have them with me. 

The Court: Do they recite that the trade name 
‘*TInternational’’ is his asset and that you are touie 
the owner of it? 

The Witness: It is not specifically mentioned. 

The Court: The trade name wasn’t mentioned? 

The Witness: The trade name wasn’t mentioned. 

The Court: When did you first come to a realiza- 
tion or feel that von knew that the trade name was 
an asset ? 

The Witness: Well, when I bought Mr. Soper’s— 

The Court: Not until that time, until 1944? 

The Witness: I bought Mr. Soper’s interest. I 
paid him a large price largely because I wanted the 
trade name. J thought I could build on that. 

The Court: When you bought him out as a 
partner? 

The Witness: Yes. T gave him my stock in Hlee- 
tric Service Systems which physically was worth a 
great deal morc. 


International Elec. Fence Co., ete. 300 


(Testimony of Richard H. Turk.) 

The Court: You and he had been in partnership 
about a year and a half? 

The Witness: Just one year exactly. 

The Court: And the trade name wasn’t men- 
tioned at that time when you entered into the part- 
nership ? 

The Witness: No; it was not mentioned. 

Vhe Court: Was it at that time that you gave 
him fifty per cent of your stock in the Vancouver 
corporation ? 

The Witness: Yes. 

The Court: That was in 1943? 

The Witriess: 1943, June Ist. 

The Court: That was a partnership set up? 

The Witness: Yes. 

The Court: And no mention was made of the 
trade name then? 

The Witness: No: Well, we had a partnership 
agreement drawn up and it is in evidence. I don’t 
know. [266] 

Mr. Snow: It doesn’t mention it, your Honor. 
It is here. 

The Court: Well, this thought of yours, when 
you and Soper first went into business in Portland, 
that the word ‘‘International’’ on these products 


would be your trade name later developed into a 
situation where you concluded it was a thing of 
value? 

The Witness: We had built it into a thing of 
value. 
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The Court: When was that? Before you went 
to Chicago or after? 

The Witness: It had become a thing of value as 
early as 1941. The unit we had was very good im 
comparison with other fence controllers and I had 
greatly increased my outlets in these Western 
states. My rate of growth was very rapid: In 
short term of three years my net worth 

The Court: Who owned the trade name in 1941? 

The Witness:' Mr. Soper. 

The Court: Well, why were you building up a 


trade name if you had no interest in it? 

The Witness: I was building up a sales outlet. 
I made more money than Mr. Soper did. 

The Court: But you had no interest in the trade 
name in 1941. 

The Witness: No. I transferred that in 1939% 

The Court: Do you have any documentary evi- 
dence? 

The Witness: It was in letters, letters of 1939, 
they were out on my farm and they have been de- 
stroyed along with—— 

The Court: So far as Soper is concerned, he 
makes this unit and you could put any kind of a 
trade name on it, couldn’t you? 

The Witness: That is right. 

The Court: And you eould sell it to anybody? 
And he could sell it to anybody ? 

The Witness: That is right. 

The Court: I think I have covered what I had 
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in mind. I didn’t mean to take it away from you, 
Mr. Snow. 

Mr. Snow: You did a very good job and saved 
a lot of time, I believe. 

Q. (By Mr. Snow): Mr. Turk, when his 
Honor questioned you with reference to the assets 
of the business, R. H. Turk doing business as Inter- 
national Electric Fence Company, at the time you 
entered into a partnership, or entered into this 
corporate set up with My. Hughes, you said that he 
paid you two thousand dollars, and that the net 
worth of the company was around four thousand, 
I believe you said. Did that net worth, to your 
knowledge and belief, include any liabilities of your 
business ? [268] 

A. That would inelude the liabilities. 

Q. That would inelude the habilities. What hap- 
pened to that two thousand dollars that you got, 
Mr. Turk? 

A. Well, my recollection is that most of it any- 
way was sent to Mr. Soper. 

Q. Why? 

A. ‘To expedite the delivery of more mer- 
chandise. 

Q@. Was that for new merchandise or payment 
for old merchandise ? 

A. As my memory goes, it was a part payment 
on the account and a part in advance. 

Q. ‘There was some accounts payable at the time 
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that four thousand dollars was taken as a figure of 
value for your business, is that correct? 

A. Yes, I believe that is correct. 

Q. And the accounts payable were considered 
when that figure was arrived at? A. You 

Q. And you paid those accounts payable, which 
included an amount to M1. Soper for fencers that 
you had purchased prior to October 9, 1941, with 
that two thousand dollars; is that correct? 

A. I believe it is; yes. 

Q. Mr. Turk, why could you not give Mr. 
Hughes any [269] trade mark rights when—start 
that over again and strike it. 

The Court: I don’t want to go over that ground 
again. His contention is that he couldn’t transfer 
anything to the corporation because he didn’t own 
it and that Soper owned it. That is his contention 
and that when he sold the stock in the corporation 
later, in 1944, he was the owner of the trade mark. 

Mr. Snow: Thank you. 

The Court: Is that correct? 

The Witness: What was that? 

The Court: In 1944 when you sold out 

The Witness: I had it; yes. 

Mr. Boldt: He had it thirty days before. 

The Court: A month before. All right. 

Q. (By Mr. Snow): Mir. Turk, of )oun; Geum 
knowledge, do you know whether or not M1. Hughes 


and the Washington corporation sells, if they sell, 
merchandise relating to fencers and units in the 
eastern part of the United States? 
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A. Yes; I have seen units that Mr. Hughes sold 
in North Carolina and I understand that he sold 
quite a few in Virginia. 

Q. Why did you come to that conclusion? Did 
you see it of your own account or talk to somebody ? 

A. My distributor in Virginia was greatly con- 
cerned because these units had shown up in his area 
and they were selling at a much lower price than 
he was selling for and I had to go there and find 
out about it. 

Q. Do you know what time this was? 

A. This was about two years ago. Greensbor- 
ough, North Carolina, and he drove me up 

The Court: J don’t care for the details. 

Q. (By Mr. Snow): Did you see the units 
there ? 

A. Yes. And found out where they came from. 

Mr. Snow: Will the Clerk please mark a letter 
dated September 16, 1944, written on the Inter- 
national Electric Fence Company letterhead, and 
signed George N. Hughes, for identification as 
Plaintiff’s Exhibits 

The Clerk: Plaintiff’s Exhibit 23 marked for 
identification. 

(Document referred to marked Plaintiff’s 
Exhibit Number 23 for identification.) 

Q. (By Mr. Snow): Mr. Turk, I hand you 
Plaintiff’s Exhibit 23, so marked for identification, 
and ask you if you can identify that letter? 

A. Why, I received this letter from Mr. Hughes. 
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Q. You received that letter from Mr. Hughes 
about [271] that date? A. Yes. 

Q. Will you please read 

Mr. Snow: I am sorry. Counsel, I offer that 
letter in evidence as Plaintiff’s Exhibit 23. 

Mr. Boldt: No objection. 

The Court: Very well. It will be received. 

(Plaintiff’s Exhibit Number 23 for identi- 
fication received in evidence.) 


PLAINTIPE’S EXE NOR 


[ Letterhead] International Electric Fence Co. 
Vancouver, Washington 
September 16, 1944. 
Wie, tele ile 
International Electric Fence Co. 
910 West Van Buren St. 
Chicago, Ill. 


Dear Mr. Turk: 

Inclosed herewith is the escrow agreement rela- 
tive to the note given in settlement of your open 
account of accumulated salary, the terms of whieh 
were agreed upon between us on the occasion of 
your last visit in Vaneouver. I believe everything 
contained in the agreement is self explanatory, 
unless it be expiration date, which is Mar. 15, 1950. 
This date was advised by my attorney, giving as his 
reason that the five year period would not expire 
until the time for filing the report of income for 
1949, which would be the following March 15th. 
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In the event you find the inclosure to be satis- 
factory please sign at the appropriate place and 
return and we will execute them here, leave one 
with the bank along with the note and return one 
eopy to you for your files. 

Yours very truly, 
INTERNATIONAL ELECTRIC 
FENCE CO., 
igve/s/ Gc. N. HUGHES. 


Admitted Jan. 14, 1949. 


es 


Q. (By Mr. Snow): Will you please read a 
quotation from that letter indicating that Mr. 
Hughes admitted that the note that: was given at 
the termination of the partnership—or the corpora- 
tion—when you sold him this stock had not been 
completely executed at the time when he said it 
was? A. Yes. This letter states 

Mr. Boldt: Well, whatever it states—read it. 

A. (Continuing) ‘‘I believe everything con- 


tained in the agreement is self-explanatory, unless 
it be expiration date, which is March 15, 1950. This 
date was advised by my attorney, giving as his 
reason that the five year period would not expire 
until the time for filing the report ... for 1949.”’ 

Q. At the time when you signed the note re- 
ferred to therein, was the note completely filled out 
and completed when you signed it? [272] 

A. The note was in blank. All that appeared on 
it was Mr. Hughes’ signature and my own signa- 
ture, my own marking. 
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Q. Were there two notes or one? 

&. “wo noes. 

Q. Were both the notes in the same condition? 

(Mires: 

Q. When was that? A. July 1, 1944. 

Q. Did at any time, either prior to or subse- 
quent to the date of July 1, 1944, Mr. Hughes ever 
attempt to buy the business in Chicago from you 
or Mr. Soper or both? 

A. After July 1, 1944, he tried to buy the Chi- 
cago company, in order to get the trade name, the 
trade mark. 

Q. Now there was some discussion ‘on the stand 
about a thirteen thousand dollar transaction when 
My. Hughes was on the stand. Will you please 
explain that to the Court? 

A. ‘io try to equalize taxation as much as pos- 
sible we made a book entry of a charge of approxi- 
mately thirteen thousand dollars. 

Q. Who was ‘‘we”’ and the date, please? 

A. The Chicago factory charged the Washing- 
ton corporation thirteen thousand dollars. This was 
just a book entry and that was later cancelled some 
time in June because it was found to be unneces- 
Sary. f27o]| 

Q. In June of what year? A. 1944. 

Q. So that Mr. Hughes never paid that thirteen 
thousand dollars, did he? 

A. No. He paid none of it. 
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The Court: You mean by that that you never 
got anything for your two hundred shares of stock ? 

Mr. Boldt: This is another matter entirely. 

The Witness: My. Hughes stated we over- 
eharged him thirteen thousand dollars. 

The Court: lLet’s stay away from those things. 

Mr. Snow: I am trying to stay away from the 
unfair competition but I had to combat the state- 
ment made earlier. 

The Court: I am not so much interested in the 
unfair competition as in the use of the trade name; 
what the Plaintiff here did to protect himself. That 
is the narrow issue. 

Q. (By My. Snow): Mr. Turk, when was the 
first time that you believed that you ought to pro- 
tect that name ‘‘International’’? and what did you 
do about it? 

A. When I received in the mail invoices from 
Mr. Soper to Mr. Hughes indicating that Mr. Soper 
was manufacturing for Mr. Hughes material with 
the name ‘‘International [274] Electric’ as a trade 
mark. 

The Court: That was what year? 

The Witness: That was in 1944 after Mr. 
Hughes had purchased my stock. 

Q. (By Mr. Snow): Can you tell the Court 
approximately what month that was, Mr. Turk ? 

A. Well, it was—I don’t know that. 

Q. You don’t know that? Thank you. What 
did you do? 
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A. I contacted Mr. Fee, a Chicago patent atz 
torney, and asked him to file an application for a_ 
trade mark in the United States Patent Office. 

Q. Did he prepare such a trade mark appliea-¥ 
tion and file it? 

A. He prepared it and it wasn’t filed until much 


later, probably a year later, due to a misunder- 
standing. 

Q. What was that misunderstanding ? 

A. He thought [ hadn’t paid him for the work 
and it developed that I had when he sent me a bill. 7 
I thought it was already filed and it hadn’t been. ~ 

Q. Did you sign that appleation some time — 
prior to the actual date that it was filed in the — 
United States Patent Office? 

A. Yes; [ would say a year earlier than it was 
filed. [275] | 

Q. You didn’t ask Mr. Fee to hold up the filing — 
of that application, did you, Mr. Turk ? | 

A. No. I didn’t know it was held up. | 

Mr. Snow: Your witness, Mr. Boldt. 

Your Honor, if I may please, before Mr. Boldt 
proceeds with this witness, ask the Court’s per-— 
mission to take the testimony of Mr. Klint who is 
up here from Fresno, California, having been here 7 
since Wednesday and his testimony is very short 
and relates only to unfair competition matters. 

The Court: Well, you may step down and Mr. 
Klint may take the stand. [276] 
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called for and on behalf of the Plaintiff, upon being 
- first duly sworn, testified as follows: 


Direct Examination 
mby Mr. Snow: 
QQ. Will you please state your name, age, resi- 
dence and occupation ? 

A. Charles Klint, age 59, resident Fresno, Cali- 
fornia. I am a distributor for various manufac- 
turers, including International Electric Fence 
Company. 

Q. When did you begin selling International 
Electric Fence Company equipment, Mr. Klint? 

A. In 1940. 

Q. In 1940? A. Yes. 

@. How did you happen to sell their equipment? 

A. Mr. Turk, whom I had known for several 
years, stopped in and offered us the distributorship 
for the State of California at that time. 

@. Are you familiar with the—strike that. You 
say he offered you a distributorship at that time, 
and that was 1940? A. Yes. 

Did you accept that distributorship ? 

Yes. [277] 

Do you still retain that distributorship ? 
Yes. 

Have you always retained it since 1940? 
Yes. 

Are you familiar with the working arrange- 
Bents of the Model Number 106, which is manu- 


OPOPoPS 
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factured by the International Klectric Fence Com- 


pany ? A. Yes. 
Q. <Are you familiar with the Model 106? 
ma, Wes. 


Q. I am sorry. Is there a model, a simile 
model, put out by Mr. Hughes of the International 
Electric Fence Corporation of Washington ? 

A. Yes. 

Q. What number does he give that unit? 

x «LOG 

@. ‘The same number as Mr. Turk’s model? 

mee. Yiess 

Q. Axe you familiar with the working parts of 


this construction ? Ba MUGS, 
Q. Are you familiar with the working parts of 
Mr. Hughes’ construction ? AG Ves: 


Q. Are the parts interchangeable? [278] 

A. Practically, yes. 

Mia. Goldt.” Wiiatars thar? 

Mr. Snow: Practically, yes. 

The Witness: Practically, ves. 

Q. (By Mr. Snow): ‘Mh. Klint, ase you exe, 
heard of Mia. Hughes, the Defendant in this ease, 
and International Electric Fence Company, a 
Washington corporation ? A. Yes, I have. 

@. Have you ever run across any of their sales- 
men or distributors or dealers or jobbers in the 
State of California in your territory or elsewhere? 

A. Yes. One of them atleast has called in our 
office; and others we have run into through contact 
with our dealers. 
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Mr. Snow: I ask that this circular, headed ‘‘In- 
ternational’’ anl alleged to be put out by “Inter- 
national Electric Fence Company, Inc., Vancouver, 
Washington”? be marked as Plaintiff’s Exhibit 

The Clerk: Plaintiff’s Exhibit 24 marked for 
identification. 

(Document referred to marked Plaintift’s 
Exhibit Number 24 for identification. ) 


PLAINTIFE’S EXHIBIT NO. 24 


INTERNATIONAL 

1. Extra High Voltage with Low Amperage. 

2. Fence Charged At All Times (makes it most 
effective unit on market). 

3. No Moving Parts. Nothing to get out of 
adjustment, operates In any position. 

4. No Radio Interference. 

5. Automatic Voltage Regulation For Wet or 
Dry Ground. 

6. Clear Light indicates operating properly. Red 
Light indicates a short somewhere. 

7. Safe—Dependable—Guaranteed — Approved 
—Insured. 

8. 2 Oil Filled High Voltage Hermetically 
Sealed Replaceable Condensers. ‘Transformer has 
Isolated Windings and Extra Insolation providing 
Maximum Safety. 

9. Housed In Heavy Gauge Steel Cabinet 
Painted A Beautiful Bright Blue with Chrome Fit- 
tings. 

10. Parts That May Wear Out Can Be Replaced 
Without Use of Tools. 
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Model 44D 110 to 120 Volt A. C. 
Shipping Weight 7 Ibs. 

This well balanced International controller will 
give higher voltage than any other unit of this type. 
It undoubtedly is the most effective low amperage 
controller on the market. 

The principle of operation lies in having a built 
up charge on the fence at all times. This charge is 
dormant until the fence is touched by the animal 
which unloads the fence and the condenser in the 
controller of its stored up charge. The charge is 
built up from a condenser input of but 7 milliam- 
peres which is the maximum continuous output 
under any condition. Having no moving parts there 
is no radio interference and there is no wear or 
getting out of adjustment. The output on the fence 
is in the form of Direct Current and embodies all 
the benefits of the greater safety of this type of 
electricity. Cost 5c to 10¢ per month to operate. 

Other units may have higher voltage when meas- 
ured without any fence load but even a relatively 
short fence may result in dropping the fence volt- 
age fully 90% where the on period is of the short 
impulse type. Not only is the voltage greatly re- 
duced but the amperage is also less due to the 
amount of electricity needed to recharge the wire 
during each shock period. That such a unit may be 
paitially successful must be admitted but it does 
not begin to compare with the International Model 
44D which Maintains A Fully Charged Fence Until 
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the Animal Touches it. There is no Getting Part 
Way Through the fence while the current is off— 
It Is Always Right There—Waiting. 

The International Model 44D was developed for 
the rancher who wants and needs a unit with su- 
perior shocking power and yet wishes to use only a 
safe and dependable device. This International con- 
troller is ideal for the tougher assignments and for 
the customer that wants something with consid- 
erably more kick than anything he has seen yet, 
without sacrificing safety. Stock have more respect 
for the electric fence when the charge put forth by 
the fence is an instantaneous hard hitting high volt- 
age wallop that hurts. 

ithe parts most likely to give out are replaceable 
without the use of tools or loss of time and with- 
out the bother of sending the sealed unit back to 
the manufacturer for servicing. This accessibility 
is quite an advantage as any dealer in electric fenc- 
ing can well appreciate. No farmer wants to do 
without his fence for a week or two and the dealer 
also wishes to avoid service calls as much as pos- 
sible. 

The International Model 44D is constructed to 
comply with safety regulations. It is also Oregon 
approved and is fully guaranteed and insured. 
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Call or write us today for information on the Inter- 
national, the most up to date and modern 
fencer on the market. 


Por Superior Performance at Low Cost 
Buy International 


International Electric Fence Co., Inc. 
2215 Main Street Phone 1265 
Vancouver, Washington 


[Notation on reverse side of Exhibit 24 (cireular).] 


This party sold one 106 and one 500 control to 
party I called on. Are telling buyers that Charles 
Klint & Co. are imposters and are not selling the 
original International. So far I have only found 
this case at Atescadero, but probably may find 
others likewise on my way. Would lke to meet 
this guy I bet he would not sell Iencers for some 
time. [ am not worried in the least as I can handle 
the situation very nicely and out sell the 8.B. at 
that besides putting a crimp in his future business, 
if any. 

Yours, 
/s/ B&, BEOMAS: 


P.S. Am not through here yet, more orders will 
arrive tomorrow. 


Admitted Jan. 14, 1949. 
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Q. (By Mr. Snow): JI hand you Plaintiff’s Ex- 
hibit 24 for identification [279] and ask you if you 
recognize that? A. Yes. 

Q. What is that, Mr. Ihint? 

A. ‘That is a circular put out by the Vancouver 
office of the International Electric Fence Company. 

Q. Did you receive that circular? 

A. This circular was picked up by one of my 
salesmen from one of our regular dealers. 

Q. Picked up by one of your salesmen from 
one of your regular dealers? 

A. And brought in. 

Q. By one of the salesmen ? 

A. It was given to one of my salesmen by one 
of our dealers who carry our line of fencers and 
wanted to know if this was something new and 
different. 

Q. ‘There is a notation on the back? 


A. Yes. 
Q. Was the notation on the back of that circular 
when you received it? INS ETERS 


Q. Will you please read the notation on the 
back of the exhibit, please? 

Mr. Boldt: Extremely hearsay. 

The Court: I think I shall sustain the objection. 
There isn’t much dispute here that the Defendant 
has sold [280] these products in California and in 
_all these other places. 

Mr. Boldt: That has been admitted. 


She International Hlectric Co. vs. 


(Testimony of Charles KJint.) 

The Court: Yes. So that there is no need to 
take time on that. 

Mr. Snow: I am not making proof on that but 
on unfair business and unfair business practices. 

The Court: We are not interested in unfair 
busmess practices. 

Mr. Snow: I am sorry, your Honor. When I 
asked to have Mr. Klint put on the stand I made 
the statement that I asked to have him put on the 
stand to testify as to unfair competition. 

The Court: LLet’s stay away from that. 

Mi. Snow: Then Mr. Klint you will have to step 
down and come back later. I was trying to avoid 
having him stay over the week end. He has come 
from Fresno, California. 

Mr. Boldt: Was his testimony completed? 

Mr. Snow: Almost. 

Mr. Boldt: Why don’t you finish. 

Mr. Snow: The Judge said he was not interested 
in hearing it. 

The Court: What else is there that you want 
from this witness? If we went to the next phase 
of this case, the Defendant admits that he sold 
down there and that he sought [281] that territory. 

Mr. Snow: I am not trying to prove that, your 
Honor, by this witness. I am trying to show—the 
actual phase of this case, which is not before you 
at the moment—just to preserve his testimony and 
give your Honor the benefit of it—the unfair com- 
petition and unfair trade practices. 
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The Court: Well, you want to show that be was 
offering them for sale lower? 

Mr. Snow: Much lower. And advertising and 
statements made by his salesmen in the state of 
California. 

The Court: Of course, the evidence is not really 
admissible because it is hearsay. He says one of 
his salesmen picked it up from somebody else who 
says someone from the Defendant corporation 
handed it to him. Now if you want him to testify 
further on that 

Mr. Snow: I thought I made myself clear and 
1 apologize to your Honor. 

The Court: The weather in California is not as 
good as it is here but we will let him go back if he 
wants to. 

Q. (By Mr. Snow): Do you know the sales 
price of Mr. Hughes’ 106 controller in your area? 

A. It was advertised in rural papers, Pacific 
Rural [282] Press, in California, in 1945, at twenty 
dollars, at which time it was selling by our dealers 
in California for not less than $22.50; between 
$22.50 and $24.50. 

Mr. Snow: Will the Clerk please mark for iden- 
tification an ad as Plaintiff’s Exhibit. 

The Clerk: Plaintiff’s Exhibit 25 marked for 
identification. 

(Document referred to marked Plaintiff’s 
Exhibit Number 25 for identification.) 
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Mr. Snow: And it is stipulated by Defendant’s 
Counsel that that is the ad by the Defendant cor- 
poration and was published in 1945. 

Q. (By Mr. Snow): I would like to have the 
witness tell me whether or not that is the ad to 
which he was referring ? 

As» Yes: thats melt 

Q. Did that ad mean anything to you, Mr. Klint? 

A. It meant confusion for a while because the 
dealers didn’t understand how we could sell at two 
different prices. How they could get 106’s by writ- 
ing to San Francisco and get them for twenty dol- 
lars and we charge them more than twenty. 

Q. Was that information received directly from 
any person? A. Yes. [283] 

Q. From whom? 

A. Both the dealers and consumers. 

Q. In your area? A. Yes. 

Q. Do you know of any other instances of your 
own personal knowledge where this same subject 
matter has been brought to vour attention and if 
so, please state the names and dates involved. 

A. The Orehard Supply Company at San Jose 
bought seventy-five controllers from the Hughes’ 
organization and as low as five dollars apiece. The 
Growers Supply Company within six months 


bought 
Mr. Boldt: This is hearsay. 
Mr. Snow: No; the dealer told him. 
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A. (Continuing): J have seen those with my 
own eyes and have repaired some of them. 

The Court: What counsel wants to know, Mr. 
Witness, is you don’t know other than what some- 
body told you what they paid? 

The Witness: ‘The dealer himself in one case 
told me he paid less than ten dollars. 

Mr. Boldt: It is hearsay. 

The Witness: And we repaired some of those 
for that dealer. 

The Court: That is hearsay testimony. [284] 

Mr. Snow: Your witness, Mr. Boldt. 


Cross-Examination 
By Mr. Boldt: 

@. Mr. Klint, this twenty-dollar price was the 
list price of your 106, wasn’t it? 

A. Well, the Chicago list price, you mean. 

Q. That is right. A. That may be. 

Q. Thatis right. And the twenty-dollar list price 
was the same list price for years before that time, 
during the time Mr. Turk was connected with the 
Vancouver concern? 

A. Well, each distributor sets his price. 

Q. The list price as put out by the Vancouver 
concern during the period when My. Turk was con- 
nected with it was twenty dollars, the same as when 
the advertisement was put out, wasn’t 1t? 

A. That I don’t know. 

Q@. If there is any change in it it is something 
that Turk afterwards changed ? 
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A. The list price that you talk about is the 
Chicago price. 

Q. That is what I say, so that if there has been 
some other change in the list price, it was changed 
afterwards by Mr. Turk ? 

A. He did change it, yes. [285] 

Q. Hedidit after his termination with the Wash- 
ington corporation, if there is a difference? 

AK. Yeés. 

Q. Now, one other thing: you say that the parts 
in this thing are practically interchangeable ? 

A. In the 106’s? 

Q. That is right. What do vou mean by “*Prac- 
tically’? That isn’t quite close enough in most me- 
chanical things. 

A. That we can use the same transformers, the 
same resistors, the same globes. We can use almost 
all the same parts. 

Q. Which is the same thing of practically six or 
eight or ten or a doen other fencers of the same 
kind ? 

A. No; I wouldn't say that. 

Q. How many of the commonly used fencers 
would that statement apply to? 

A. The average fence controller has a_ specific 
transformer of a certain size which may not fit in 
another one. 

Q. My question is, how manv of the fencers 
commonly distributed in the West. would this state- 


International Elec. Fence Co., ete. ona 


(Testimony of Charles Klint.) 
ment apply equally well to with respect to the inter- 
change of parts? How many? 

A. Practically none. 

Q. Not ‘‘practically.”” How many? Are there 
any that your statement would apply equally well 
to? [286] A. Possibly one other. 

Mr. Boldt: That is all. 

Mr. Snow: That is all. 

The Court: You may step down. 

(Witness excused.) 


The Court: I shall have to adjourn this case now 
because I have other matters set at four-thirty, and 
the case will go over until Monday at eleven o’clock, 
and we will see if we can’t finish it on Monday. If 
there is any reason why it will go over, I will have 
Tuesday available. 

Mr. Boldt: The only concern I have is to notify 
the King County Court for that calendar. 

The Court: You people should know better than 
Jes 

Mr. Snow: My case is complete on the trade 
mark. 

Mr. Boldt: My cross-examination won’t be more 
than fifteen or twenty minutes, so that we can finish 
that first on Monday. 

The Court: And then the only other phase is the 
question if the Defendant was unlawfully using this 
trade name what, if any, damages are shown by the 
facts in the case and should the plaintiff recover. 
The statute doesn’t make it mandatory that there 
be a recovery. It is an equitable procedure. 
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Mr. Boldt: I think we can finish Monday. At 
one [287] o’clock Monday? 
The Court: At eleven o'clock. Exhibit 25 will 
be admitted. 
(Plaintiff’s Exhibit 25 for identification re- 
ceived in evidence.) 


PLAINTIFE’S EXHIBIT No. 25 


Tuternational No. 106 Maxi-Shok outshoeks all 
other fencers on dry ground. 

Farmers swear by it—stock greatly respect it. 
Designed for tremendous wallop even during dry 
weather, yet completely Safe and dependable under 
all conditions. 

Electric Fenee Saves Money, Get Strong Shocks 
—Miles Away. 

Maxi-Shock Fencers will hold anything—sheep, 
hogs, cattle, horses, ete. Farmers are using this unit 
and smooth wire with outstanding success. Strong 
shocks transmitted on fences up to 20 niles in length. 
Many counties have over 1000 units of this No. 106. 
110 to 120 volts AC input. Safe: dependable, guar- 
anteed. Price $20.00. 

Attractive discounts to Dealers and Jobbers. Write 
for circulars and other information. International 
Klectric Fence Co., Inc., 420 Market St., Box 57 
Phone Sutter 8854. San Francisco, California. 


Admitted Jan. 14, 1949. 
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The Court: We will adjourn this case now then 
until Monday morning, at 11:00 o’clock. 
(Whereupon, at 4:35 o’clock, January 14, 1949, 
a recess was had in this cause until 11:00 o’clock 
a.m., January 17, 1949.) 


(Counsel heretofore noted being present, the 
following proceedings were had.) 


The Court: Now you may proceed. 

Mr. Boldt: Myr. Turk, I believe, was on the stand. 
T think the point we are at is the cross-examination 
of Mr. Turk. 

Mr. Snow: You hadn’t started yet. 

Mr. Boldt: That is right. [288] 


RICHARD H. TURK 


a witness for and on behalf of the Plaintiff, was re- 
ealled and, having been previously duly sworn tes- 
tified as follows: 


Cross-Examination 
By Mr. Boldt: 

Q. Mr. Turk 

Mr. Boldt: In view of the fact that the exami- 
nation was rather extensive and your Honor con- 
ducted part of it I will boil my cross-examination 
down with that in mind. 

Q. (Continuing): I would like to bring out, Mr. 
Turk, the initial use of the name ‘“International”’ 
as applied to electric fencers. So far as you know 
it was by yourself and Soper early in 1938, is that 
not correct ? A. That is right. 
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Q. Have you ever heard of it being applied to 
fencers anywhere else? 

A. Yes, I heard of it. A company went broke 
up around Duluth. 

Q. Where? A. Duluth, Minnesota. 

Q. Yes. I was going to ask you about that. So 
that, actually, there was a prior use of this name 
‘Tnternational’’ by some other eoncern in Minne- 
sota? 

A. Wenever heard about that until two or three 
years [289] afterwards. 

@. I am not concerned about when you heard 
about it. There was a concern prior to the time you 
used it, in Duluth, Minnesota, that had used the 
name but you didn’t know about it until later? 

A. It was the firm name. It wasn’t a trade mark. 
In other words, 1t'wasn’t used the way we used it. 

Q. There was then, yon now know, a concern 
using the name ‘‘International”’ electric fence? 

A. There was a firm named ‘International Elec- 
trie enee,’’ and I think it was in Duluth. 

Q. Minnesota — which was conducting business 
prior to the time that you first began conducting 
business under that name; is that correct? 

A. There was a firm in business by that name. 
What their business was, I don’t know. 

Q. You now know although you didn't know at 
the time, that there was a concern in Duluth, Minne- 
sota, that was operating under the firm name “In- 
ternational Electric Fence Company’’ ;prior to the 
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time that you engaged in that business; is that cor- 
rect? A. That is correct. 

Q. Now, so far as your use of it was concerned, 
you began using it with Soper in the early part of 
1938; is that correct? [290] 

A. That is correct. 

Q. Now, when you say ‘early part,’’ you don’t 
fix ‘any specific date for that. You mean some time 
in the early Spring? 

A. We formed our company about in January 
and I don’t know, probably in March when ;we put 
out our first controllers. . 

Q. So that along about in March, 1938, is the 
first time that any controllers were actually put on 
the market by you under the name ‘‘ International’’? 

eee iat richt. 

Q. And at that time it was a joint operation by 
you and Soper; is that correct? A. Yes. 

Q. Now, I believe that at the time Soper went 
to Chicago, you told—strike that. That question is 
confusing. I believe you told us, Mr. Turk, on Fri- 
day or Thursday, Mr. Soper asked you for per- 
mission to use the name ‘“‘ International’’ on fencers 
that he was going to manufacture in Chicago? 

A. He asked for permission to produce the unit 
for me. In other words, he wanted to manufacture. 

Q. That is what I understood you to say, that he 
asked you for permission to permit him to manu- 
facture these fencers in Chicago under the name 
‘‘Tnternational’’; is that [291] correct? 
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A. Not exactly, the way you put it. 

Q. Then what is correct? State it exactly cor- 
rect. 

A. He asked if I would allow him to produce 
the controllers. In other words, he wanted to pro- 
duce all the controllers and let me just handle sales. 

Q. Well, Mr. Turk, Mr. Soper didn't have to ask 
you for your permission to produce the controllers, 
did he? There are any number of people manufac- 
turing electric fence controllers in the United 
States, so that he didn’t have to ask your per- 
mission to do that. 

A. He did not ask my permission to do that. 

Q. That is right. But he did ask vou for per- 
mission to make controllers that would bear the 
name ‘‘International’’; is that right? 

A. Thatsen t vight eitiver. 

Q. All right, explain what you mean. I don’t 
understand. 

A. He wished to produce all the controllers and 
me sell the controllers on the West Coast. 

@. I see, so that what you tell us then is that, 
in substance, you agreed on an arrangement for a 
separation of the right of manufacture and tlre 
right of sales. Is that, in substance, what you are 
telling us now? Both of them related, of course, 
to the name ‘‘International’’? [292] 

A. Approximately, ves. That wasn’t—initially 
it was set up to produce only one or two models and 
then very shortly thereafter he produced all models. 
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Q. But the substance of it was, as I understand 
it, you and Soper had an understanding that he 
would manufacture these products under the name 
‘‘International’’ and you would sell them; is that 
right? uw Mhat is right. 

Q. So that you agreed between you 

A. That he was limited in my territory. 

@. To the Western states? A. Yes. 

Q. So that you agreed to have—to do the dis- 
tributing and selling of these products under the 
name ‘“‘International’’ in the Western states and 
Soper undertook to do the manufacturing of the 
product, first one or two models, and then later 
all the models ? eee hateis) pci 

(). In substance, that was a division between 
you in the right of the name, he to use it in the 
manufacturing of the product and you to use it in 
the sale and distribution. Is that correct? 

A. Well, I would say—I want to put it that he 
was to do the, have all the 

Q. I would like to have you answer the ques- 
tion, if [293] you can. Lf you can’t, why you can’t, 
but if you can answer the question, I wish you 
would answer it. I will repeat it if you wish. 

Mr. Snow: Let the Reporter read it. 

Mr. Boldt: Yes. Will you read it? 

(Whereupon, material appearing on lines 19 


through 22, both inclusive, page 293, read by 
Reporter.) 
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Q. (By Mx. Boldt): And I will repeat the ques- 
tion. In substance, then, this agreement was with 
Soper that he, Soper, was to manufacture the prod- 
ucts under the name “‘International’’ and you were 
to undertake the sale and distribution of those prod- 
ucts under the same name in the Western States? 

A. There was a division there. Soper to produce 
and I to do nothing but sell in the West. 

Q. All right. Then my statement is correct. In 
substance you retained the right to sell and dis- 
tribute. 

A. I retained the right to sell and distribute. 

Q. Under the name ‘‘International.”* of course? 
A. Whats right: 

Q. And he undertook to do the manufacturing of 
? A. That is right. 

Q. Now, that agreement was never reduced to 
writing, was it? 

A. It was in correspondence. [294] 

Q. It was never made—— 

A. Any formal contract? No. 

Q. in any formal contract, and that agreenient 
was subject to termination at vour will, was it not? 
The will of either one of you? 

A. I suppose that anyone can back ont on an 
agreement. 

Q. Now, Mar. Turk, Tet’s not put it Tiki@ Gage 
There was nothing to prevent either vou or Myr. 
Soper from withdrawing from that arrangement at 
any time vou saw fit, was there ? 
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A. There were no penalties; no. 

Q. Was there anything to prevent either you or 
Mr. Soper to withdraw from that oral arrangement 
at any time you saw fit? A. J don’t think so. 

Q. You recall Mr. Soper’s testimony at the time 
of the taking of the deposition when he so testified, 
do you not? A. I think so. 

Q. That that was his understanding, that what- 
ever your arrangement was it was subject to either 
one of you terminating it at any time you saw fit; 
is that correct? A. I would think so. 

Q. So that then your right, according to your 
theory of the case, to sell and distribute these fencers 
and allied [295] products products under the name 
‘‘International’’ in the Western States continued on 
down through the years and continues to the present 
time; is that correct? J ECS 

Q. And at the time that the Washington Cor- 
poration was organized you had the right, as you 
understood between you and Soper, to sell and dis- 
tribute fencers and allied products under the name 
‘““Tnternational’’ throughout the Western States? 

A. That is right. 

Q. And it is your theory, however that the right 
to manufacture the product was at that time in 

Soper? A. It was. 

Q. That is your theory of the present case? 

Ae Wes 

Q. But there is no question but that at the time 
that the Washington corporation was organized vou, 
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according to vour theory, had the right to sell and 
distribute such products throughout the Western 
States under the name “‘ International?’ ? 

A Dataset 

Q. And you continued to own it: isn't that right, 
at the time that you conveyed your interest in the 
business to the Washington corporation, did you 
not? 

A. I did not convey— [296] 

Q. We will get to that ina moment. My question 
is, you continued to own it, isn’t that mght, aecord- 
ing to your theory until the time that the Washing- 
ton corporation was organized? 

A. Ieontinued to hold that right after the Wash- 
ington corporation was formed. 

Q@. Will vou kindly answer my question? My 
question is, did you not continue to own and hold 
that right, namely to sell and distribute fencers and 
allied products in the Western States under the 
name ‘‘International’’ up to the time that vou par- 
ticipated in the ineorporation of the Washington 
corporation ? 

A. The Washington corporation was one of my 
distributing firms like the International Fence Com- 
pany of Idaho. 

Mr. Boldt: Your Honor 

The Court: Just try to answer the question. 

Q. (By Mr. Boldt): There is no oc¢asiongien 
you to debate about the matter. It can be answered 
yes or not. Do vou not—did vou not, aecording to 
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your theory, own and hold the right to sell and dis- 
tribute fencers and allied products under the name 
‘‘International’’ in the Western State up to and in- 
eluding the time that the Washington corporation 
was organized? [297] 

A. Up to and including? 

Q. Yes. A. Yes; I did. 

Q. Now, Mr. Soper—or Mr. Turk, your supposed 
conveyance or right to manufacture these products 


was wholly oral? A. No; it was written. 
Q. Do you have any documents showing con- 
veyance to Mr. Soper? A. No;1 do not. 


Q@. Then it rests wholly, at the present time, on 
your oral statement to that effect; does it not? 

A. And Mr. Soper’s statement. 

Q. Well, we will read Mr. Soper’s testimony 
sometime. Other than what is in Mr. Soper’s deposi- 
tion, and your oral testimony, there is no other 
conveyance ? A. Idon’t think so. 

Q. Now, Mr. Turk, at the time that the Wash- 
ington corporation was organized, did you inform 
Mr. Hughes or Mr. Soper or anyone connected with 
the matter that you had previously conveyed the 
right to use the name in question to someone else? 

A. I reserved the right. 

@. Jndly answer the question please. My ques- 
tion to you, sir, is, at the time that the Washington 
corporation [298] was organized, did you inform 
Mr. Hughes, Mr. Schaefer or anyone on their behalf 
of the fact that you had previously conveyed away 
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a substantial part of the right of the use of the 
hame ‘International’? As apphed to electric 
fencers? It was not written. 

The Court: The question is, did you inform 
them? Say “tyes” if you did. 

A. I reserved—— 

The Court: We. Did you inform them. 

The Witness: ‘hey knew it alveady. 

The Court: That doesn’t answer the question. 

The Witness: I didn’t state to them that I was 
transferring a trade mark to them because there was 
no occasion to do so. 

Q. (By Mr. Boldt): In other words, you didn't 
say anything to them about it at all? 

A. As far as the trade mark is concerned ? 

Q. That is might. 

A. No; I didn’t beeause I had no right then. 

Q. Ivrespective of what vour reason was, as I 
understand it now, you state that you did not tell 
Mr. Hughes or Mr. Schaefer or anyone what ever in 
their behalf that you were not conveying the right 
of the use of the name ‘* International’’? [299] 

A. There is a distinction there. 

Q. Well, just answer the question, Mr. Turk. 
Did you or did vou not? A few moments ago | un- 


derstood you to say 
The Court: I think he has answered. He said 
he did not. If the Court is wrong in drawing that 
inference I want it corrected. 
Q. CBy Mr. Boldt): Now. 
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The Court: He said, likewise, that they already 
knew it. 

Myr. Boldt: I understood him to say that. 

The Court: Now, I wish you would go ahead 
and tell why they knew it. 

The Witness: Why they knew it? 

The Court: Yes. 

The Witness: I conveyed the right to use the 
name “‘‘International’’, ‘‘International Electric 
Hence Company’’, as a business in the states of 
Oregon and Washington, and I reserved all that 
territory of Eastern Washington from the Columbia 
to Idaho and that part of Oregon from the Blue 
Mountains down through Ontario and Baker and 
Myr. Wyatt and Mr. Klint—— 

Mr. Boldt: Now you are 

Mr. Snow: He is answering the Judge’s ques- 
tion. [300] 

Myr. Boldt: He isn’t. 

The Witness: were reserved to me and the 
other territory of Montana and the other States and 
from those areas after that when I made a sale at 
twenty dollars retail 

Mr. Boldt: If your Honor please, this would be 
very long if we permit such wide deviation. His 
question was why didn’t you inform Mr. Hughes 
or Mr. Schaefer? 

The Court: No; the Court's question was how 
did they know. He said they already knew it. 

The Witness: Well) becanse—well, I told them 
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that [ was reserving that other territory. He knew 
that. He knew the 
The Court: No; don’t tell what he knew. You 
don’t know what another person knows. 
The Witness: Maybe I should savy he should 
have known because 


The Court: Whatever you said. Since there was 
no direct writing on it, you may testify to whatever 
vou said to Hughes. 

The Witness: Well, this coPpor ato iwi 
formed 

The Court: No. 

Mr. Boldt: Let’s keep your mind on this. At 


the time that Mr. Hughes came over and gave you 
two thousand dollars in cash—which he did. [801] 

The Witness: That is mght. 

Q. (By Mr. Boldt): What, if anything, did you 
tell him at that time about any limitation on te 
right of the new corporation, or your partnership as 
it was then formed between you, of the use of the 
name “‘International’’? What did von say to him, 
if anything? 

A. There was nothing said about the use of the 
name ‘International’ as a trade mark. 

@. ‘Tham vou. 

A. Because 1 reserved—this was just a_ sales 
corporation, the same as the one Mr. Wyatt had. 
Tt had no more neht. 

Mr. Boldt: Please don’t argue about it. 

The Court: We don’t cate for the arguments. 
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The Court will have to draw inferences from the 
facts rather than your arguments. 

Q. (By Mr. Boldt): So that at the time Mr. 
Hughes paid you this money you did not make any 
statement at all about any limitation in the ght 
of the use of the name ‘“‘International’’ for the busi- 
ness or product; is that correct, Mr. Turk? 

A. I believe that is correct. 

Q. All right. Now, previously to that time, you 
had [302] filed in the office of the Clerk of the Court 
at Vancouver a certificate of assumed name, hadn’t 
you? iweeeecs; E had. 

Q. And in that certificate you, of course, listed 
this name ‘‘Electric—‘‘ International Electric Fence 
Company’’, being your assumed name; right? 

As, leaeloe 

Q. And Mr. Hughes was aware of the fact that 
you had filed that; is that not correct? 

A. I don’t know whether he was aware of it or 
not; but it makes no difference. 

Q. Isee. In any ease, you had for some consider- 
able period of time been transacting business under 
the name ‘‘International Electric Fence’’? 

A. Yes. 

Q. And you had been using the name “ Interna- 
tional’’ in connection with the products sold and 
distributed by that company; right? 

Dy, SS 

Q. And not only that, but during the period 
when you were in Vancouver you actually had manu- 
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factured some four or five hundred of these products 
right in the City of Vancouver hadn’t you? 

A. Wes. 

Q. And Mr. Hughes knew of the fact that you 
had [803] manufactured several hundred of these in 
Vancouver, didn’t he? A Wes: 

Q. And that at the time you manufactured them, 
whatever agreement you had with Soper wasn’t in 
effect at that time; was it? 

A. The agreement I had with Soper at the time 
I manufactured was not in effect. 

@. Thatis what I said. 

A. It was taken later. 

Q. So that it wasn’t in effect at that time? 

. <A. No, sir. In effect prior to the time I sold out 
to Mr. Hughes. 

Q. Lunderstand your story about that, but at the 
time you manufactured these four or five hundred, 
which was in the year 1940, according to your testi- 
mony A, 1938eandein 

Q. Now, wait a minute. In 1938 you were in 
Oregon. 

A. Also manufacturing in Vancouver, Washing- 


ton. 

Q. All right. Did you manufacture some as late 
as 1940 in Vancouver? A. No. 

Q. ‘Then your previous statement about that was 
1 error, was it? A. [imagine it was. [304] 

Q. Now, Mr. Turk, you manufactured four or 
five hundred of these units after Mr. Soper went 
back to Chicago? A. That is Treine 
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Q. So that your supposed arrangement with 
Soper was made sometime after Soper had gone 
back to Chicago? 

A. That is right. 

@. And that was sometime in the year 1938; is 
that right? 

A. This agreement with Soper? 

Q. No. The time Soper went to Chicago? 

A. Soper went to Chicago in 1938. 

Q. Thatis what I said. Now, Mr. Turk, the other 
day you gave us the feeling, or inferred, that you 
didn’t actually get the two thousand dollars from 
Mr. Hughes and that you applied it to the company. 
You received the two thousand dollars personally, 
did you not? 

A. And paid company bills with it; yes. 

Q. Let’s get on to one thing at a time. You 
received the two thousand dollars personally, didn’t 
you? 

A. The company—probably the check was made 
Outtomee ld. Turk. 

Q. You received the two thousand dollars per- 
sonally, didn’t you? 

A. Yes; and paid company bills with it. 

Q. IL heard you say that a moment ago. Answer 
one [305] question at a time: sir. Now, can you show 
us anywhere in this journal which you have examined 
very minutely any record of your having paid any 
company bills outstanding personally ? 

Mr. Lyon: You know that the Journal doesn’t 
refer to anything before October. 
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Mr. Boldt: “That is the date the corporation was 
organized, Counsel, October 1941. 

@. (By Mr. Boldt): Wasnt 1, "Mir: Daim? 

A. Yes. 

@. And that is when this journal begins, doesn’t 
it? A. I don’t know: 

Mr. Lyon: The check was made out in July and 
the journal started in October, as you very well 
know. 

Mr. Boldt: You are very much mistaken. 

The Court: Counsel will have to refrain 

Mr. Boldt: You are mistaken. 

The Court: Mr. Boldt. Counsel has to refrain 


from talking and arguing between themselves. You 


will address your remarks to the Court. 

Q. (By Mr. Boldt): Well, Mr. Turk, the jour- 
nal book that you are now examining, is the origmal 
journal book used by you and Mr. Turk (Hughes) 
from the time that the corporation was [806] organ- 
ized, isn’t 1t? A. I would assume so. 

@. You have seen it many times, haven’t you, 
Mr. Turk? 

A. Isee some entries here 

(). I say, you have seen that book many times 
during your interest in the Washington corporation ? 

me NAGR: 

Q. And in that book are the financial records 
from the very beginning and earned down through 
the years, aren't they ? A. I presume so. 

Q. You examined it at considerable length; isn’t 
that cortect 2 A. Wes. 
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Q. And have you been able to find any such 
transaction as you refer to as payment of company 
accounts out of personal funds of yours? 

A. Pardon me. 

The Court: The question is, do you find anything 
in the book that shows that you paid any of the cor- 
poration’s obligations? 

The Witness: No; I don’t see it there. Is this 
book in evidence, may I ask? 

Mr. Boldt: What? [307] 

The Witness: Is this book in evidence, may I ask 
that please ? 

Mr. Boldt: If you want it in evidence 

The Witness: Please put it in evidence. 

Mr. Boldt: You are free to refer to anything 
you want to. 

The Witness: Please put it in. 

The Court: You are free to ask your counsel. 

The Witness: Pardon me. 

Q. (By Mr. Boldt): Now, as I understand it, 
Mr. Turk, at the time you organized this corporation 
its activities were to be limited and restricted to 


Oregon and Washington; is that right ? 

A. Pardon me; will you state that question again. 

Q. Isay, at the time you organized this corpora- 
tion its activities in the sale and distribution of 
fencers and allied products was to be limited to 
Oregon and Washington? 

A. To parts of Oregon and Washington. 

@. Not the whole of those states? 

A. That is right. 
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Q. Did you make any such limitation in the 
articles of incorporation that you signed ? 
The Court: Referring to Exhibit 
Mr. Boldt: A-6. 
A. No. [308] 
Q. But vou testified on oath that you had, didn’t 


you, when your deposition was taken in Chicago? 

A. The corperation was linited at that time; ves. 

@. I say, vou testified under oath that there had 
been such a limitation in the articles of incorpora- 
tion, didn’t you? When 

A. I don’t know if I did or not. 

Mr. Boldt: Can I have the original of his testi- 
mony, please? 

Q. (By Mr. Boldt): When your deposition was 
taken on oath, didn’t you testify as follows: ‘‘Ques- 
tion: And you were the president of the corporation, 
weren’t you?’’ Page It. ‘‘You were the president 


of the corporation, weren’t you?’’ Answer: ‘‘That 
is true’. Question: “‘All mght; now answer the 
question: Did you provide in the corporate records 
of the Washington corporation any reservation of 
the kind I have mentioned? Mr. Snow: Do vou fully 
understand the question? My. Boldt: He under- 
stands it all might. The Witness: The sales were 
limited to Oregon and Washington. My. Boldt: 
Won’t vou answer the question? Answer: I am. [ 
am stating that the corporation charter limits it to 
sales in Oregon and Washington. Question: Have 
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you a copy of it? Answer: I have. Question: And it 
says that in there, does it? Answer: It does that.’’ 

A. Pardon me. The question a moment ago—— 

Q. Tirst of all, let me ask you if you testified as 
I have just read? A. Yes. 

Q. Of course, it isn’t true, is it? 

wearin it is. 

Q. Will you give me the corporation charter that 
shows such a limitation, please? Give it to me now. 
You said you had a copy of it. I understood, in your 
testimony in Chicago 

A. I didn’t have it in my hands. Let me state 
that 

Q. Now, the question right now, Mr. Turk, is 
that you testified in Chicago that the corporate 
records limited the activities to Oregon and Wash- 
ington and you were specific in it and said you had 
a copy of it and I want to know if that is true or 


not true, and if it is, give us a copy of it now. 

Mr. Snow: Ask him if he has a copy in the court 
room. 

A. J will admit I am in error on it. 

Ome) Mi. «Boldt): All rght. Now, Mr- 
pPuiek: 

Mr. Boldt: There is one exhibit that your Honor 
may have been examining. [It was a yellow page. 
That is the one. [310] | 

Q. (By Mr. Boldt): Handing you now, Mr. 
Turk, what is marked here as A-11, and I will ask 
you to examine that, that purports to be a memo- 
randum showing the assets of your business prior— 
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at the time of and immediately prior—to the incor- 
poration of the Washington corporation; is that 
correct? A. I don’t know, sir. 

Q. Well, if it is not correct, in what respect is it 
not correct? A. I wouldn’t know that either. 

Q. Then if it is not correct you don’t know in 
what particular it wouldn’t be? 

A. Mary, Hughes has the books on that. 

Q. The question is, if there is anything incorrect 
about that, vou can’t recognize it now? 

A. I have nothing that would, that I could base 
it upon. 

Q. I don’t care about that. If there is anything 
about it that is incorrect, you can’t recognize it 
now? It appears to you to be correct with respect 
to the nieitver 11 recits# 

Mr. Snow: I don’t think it is a fair question. 

Mr. Boldt: “Why isnt it? 

The Court: He may answer. He should be able 
to answer that. [311] 

A. Ido know that Mr. Hughes made out a bank 


statement in May 

The Court: No, let’s stay with this. It enumer- 
ates certain items, company assets of the corpora- 
tion, and certain obligations that it had, and a cer- 
tain sum of money paid to you. 

Q. (By Mr. Bolt): If there is anything ineor- 
rect about it, von can’t recognize it now, Mr. Turk, 
is that right ? 

A. I don’t know. I haven’t got the records. Mh. 
Tiughes has the records. 
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Q. Is there anything about it that appears in 
error as far as your memory of the transaction is 
concerned ? 

A. I thought we had considerably more assets 
at the time. 

@. You thought you did? 

A, What is right. 

Q. But you couldn’t point out in what par- 
ticulars ? Ae No; I can’t. 

@. Also, Mr. Hughes—or Turk— 

Mr. Boldt: Incidently, A-7, the Clerk informs 
me, was never admitted. I offered it in evidence. 
A-7 is the original extract of minutes signed by Mr. 
Turk and Mr. Hughes. 

The Court: I think there is no objection. [812] 

Mr. Boldt: No. Counsel wanted to reserve until 
he took a look at it, or something like that. 

Mr. Snow: My only objection is that it is loose 
leaf matier and J don’t know whether it is the 
same or not. 

The Court: Objection overruled. It will be ad- 
mitted. 

(Defendant’s Exhibit Number A-7 for iden- 
tification received in evidence. ) 


DEFENDANT EXHIBIT A-7 


INTERNATIONAL ELECTRIC FENCE CO., 
INC. MINUTES OF THE FIRST ANNUAL 
MEETING OF THE DIRECTORS 


The annual meeting of the directors was held at 
the hour of 2:00 p.m. on ‘Tuesday, November 4, 
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1941, at the office of the corporation in Vancouver, 
Washington. 

All of the directors were present, and a waiver of 
notice of said meeting was signed by all of the 
directors and filed. 

The meeting was called to order by R. H. Turk, 
who was elected chairman, and G. N. Hughes was 
elected secretary. The following directors were 
elected in the manner provided by law: R. H. Turk, 
Phylhs W. Turk, G. N. Huelves and’ Gertie: 
Hughes. 

Upon motion duly made, seconded and carried, 
the board then proceeded to the election of the offi- 
cers under the by-laws of the corporation, which 
election resulted in the unanimous election of the 
following officers: 


President... 2.222... ere RK. Hi als 
VicesP resident = eee ee Phyllis W. Turk 
Manaeer . 2. 2:40 2 eee G. N. Hugiies 
Treastre)’ .. ... eee oe Bertha V. Hughes 
Sécretaty .i.c:c: see eee G. N. Hughes 


The matter of salaries for the forthcomimg vear 
was discussed, and it was agreed that the salary of 
the president should be fixed for the forthcoming 
year at $200.00 per month and that the salary of 
the manager be $200.00 a month, but if the presi- 
dent was unable to perform Ins duties or a substan- 
tial part thereof, the salary then of the manager 
should be at the rate of $250.00 a month. 
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R. H. Turk and G. N. Hughes had heretofore 
owned certain assets as co-partners, and were doing 
business in Vancouver as an electric fence company, 
and had built up a business and created good will. 
The said assets consisted of machinery, equipment, 
good will, accounts receivable, etc. Said G. N. 
Hughes and wife and R. H. Turk and wife then 
offered to convey to the corporation all of the assets 
of said co-partnership in full payment of the capital 
stock subseribed by R. H. Turk and wife and G. N. 
Hughes and wife. It was thereupon duly moved, 
seconded and carried that the best interests of the 
company would be furthered by accepting the offer ; 
that the reasonable value of the said assets was 
$4,000.00, and the officers of the corporation were 
thereupon instructed and authorized to issue to the 
stockholders common stock in payment of said 
assets, and that their stock subscriptions were con- 
sidered paid in full. 

There being no further business to come before 
the meeting, it was adjourned. 

/s/ R. H. TURK, 


[Seal] President. 
Attest: /s/ G. N. HUGHES, 
Secretary. 


The foregoing minutes were duly approved this 
4th day of November, 19-41. 
/3/ G. N. HUGHES, 
Secretary. 
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Q. (By Mr. Boldt): Have you examined that® 

A. Yes. 

Q. Mr. Turk, that is your signature on the docu- 
ment? A. I believe it is. 

Q. And you were the president of the company 
at the time those minutes were made? 

me. That is meh. 

Q@. But as I understand your story now, what is 
recited in there is not correct, is that mght? 

A. I imagine that that is correct. 

Q. It is correct? A. Yes. 

The Court: What Counsel evidently has in mind 
is that that statement lists the assets being trans- 
ferred to the corporation. 

The Witness: There was no copartnership at 
any [313] at any time between Mr. Hughes and 
myself. 

Mr. Boldt: Not that that is of any importance. 

The Court: It mght be. What was happening 
between July 1 and October 10th? 

My. Boldt: In July, your Honor, in this in- 
stance, is the sale of the stock. his is the incorpor- 
ation. 

The Court: That is 1944? 

Mi. Boldt: 1941. 

The Witness: Pardon me. There is one item I 
overlooked here. 

Mr. Boldt: Just a moment. 

The Witness: This was no copartnership. This 
is in error here. 


nn 
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Q. (By Mr. Boldt): I see. I wondered if 
you wouldn’t get around to that. 

Mr. Boldt: Now I will show this to Counsel. 

Q. (By Mr. Boldt): The corporation was 
authorized to do business on October 9, 1941, wasn’t 
it? You ean take Mr. Snow’s word for it. 

A. Approximately that. 

Q. Authorized to carry on business in the State 
of Washington as of that date; is that correct? 

A. Yes. [314] 

My. Boldt: You ean put it in evidence, if you 
want it. 

Mr. Snow: I don’t think that is necessary. 

My. Boldt: May the record show that the cor- 
poration was duly and regularly authorized to 
transact business in the State of Washington as of 
October 9, 1941? 

Mr. Snow: I think we stipulated to that. 

Q. (By Mr. Boldt): Now, the date of the meet- 
ing you are referring to in the minutes is what 
date? A. Sir? 

The Court: What date is on the document? 

The Witness: This is the fourth day of Novem- 
ber. 

Q. (By Mr. Boldt): So that there was an in- 
terval between the time when you got the money 
from Mr. Hughes, of two thousand dollars that you 
eot from him in purchase of one-half of the assets 
as shown by Exhibit A-7—no, not 7—A-11. This 
one. There was an interval between that date, 
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10/1/41, which is recorded at the top, and the date 
of the transaction when the corporation officially 
accepted the proposition of your paying for your 
corporate stock by transferring assets; is that 
night? 

A. If we were partners, I didn’t know about 
lia. 

@. The question is now, is that not the 
fact® [315] 

A. You draw up = something here that I 
didn’t 

The Court: It is self evident. There is no need 
to ask a question or have the answer. 

Q. (By Mr. Boldt): Particularly ffom “the 
time you got the money. You got the money as of 
October, 1941, didn’t you? A. Yes. 

Q. That is nght, from Mr. Hughes? 

A. Yes. 

Q. Now, Mr. Turk, stepping ourselves down to 
the time when Mr. Hughes bought the balance of 
stock in the Washington corporation, which was as 
of July 1, 1944—will you do that now? There is no 
need to look at that for the time being. Now, as I 
understand it, before that deal was closed, Mr. 
Hughes told you that, of course, he wanted the trade 
name? 

A. He didn’t tell me that at the time. 

Q. Now, Mr. Turk, I have examined your testi- 
mony in my notes and I find on both sides of that 
matter and | want to get it straight. Once you said 
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it was not mentioned. Then next that it was not 
mentioned between you until after Hughes bought 
the balance of the stock. 

A. He wanted to buy the trade name afterwards. 

Q. You testified to that effect at one time and at 
another time you told the Court that before that 
deal was [316] concluded Mr. Hughes told you that 
he wanted the trade name. Didn’t you so testify 
to both of those? 

A. In one letter he mentioned that he would hke 
to buy the trade name. 

Q. All right. Regardless of what you testified 
to before, what is the fact now? Did he inform you 
before the deal that he wanted the trade name? 
What is your final say, Mr. Turk? 

Mr. Snow: July Ist 19—forty—— 

Q. (By Mr. Boldt): The question is—listen— 
did Mr. Hughes either write or say anything to you 
before the time that you sold him the balance of 
your stock in the corporation that he wanted the 
trade name? 

A. He mentioned it in one letter, that he wanted 
to acquire the trade name? 

Q. Allright. Now, the upshot of it is that he did 
mention it to you before you finally—before he 
finally purchased the stock, is that right? 

A. In one letter; yes. 

Q. The upshot of it then is, that that subject was 
mentioned by Mr. Hughes and he indicated that he 
wanted the name before he bought the balance of 
your stock; is that the last word on it now? 
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Bm. ‘es. [3i7] 

Q. That is it. Now, when that transaction was 
consummated—that is fancy language—when you 
closed the deal for him to buy your stock and he 
paid you this money, thirteen thousand odd dollars, 
did you make any reservation of any kind, either 
oral or written, with him concerning the use of the 
name ? A. Yes. 


@. Was it oral or written first? A. Oral. 

Q. And where; and when? 

A. When the deal was completed there. 

Q. Where? A. In Vancouver. 

Q. Where in Vancouver? 

A, Sittiie ny thestiuel. 

Q. And that was the day that the deal was con- 
cluded and these figures were put down on the 
memorandum ? AS Theat istrreht 

Q. But there was no other record made of such 
a reservation made by you? A. Thats tiehit 


Q. And what exactly did you tell Mr. Hughes 
about it at that time? 

A. Well, Mx. Hughes stated —— 

Q. No. T asked you what did you tell Mr. 
Hughes at [818] that time? 

A. That was a matter of five years ago and the 
exact words are not remembered. 

Q. That is one reason why it is an awfully good 
idea to write down important matters of that kind. 

The Court: I think that is argumentative. He 
ean give the substance of what was said. 
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A. Well, the substance of it was that he would 
eonduct the business in Vancouver as it had been. 

The Court: No, the question is: what did you 
say in effect, in substance, with reference to a reser- 
vation of the trade name? 

The Witness: I told him that I would be willing 
to sell my stock to him on his agreement to buy all 
of his merchandise from me and to pay me thirty- 
three and one-third per cent which would compen- 
sate me for the loss of over twelve thousand dollars 
a year in profits. That he agreed to do. 

Q. (By Mr. Boldt): Well, when you _ get 
through now, I want you to tell us what you said 
about the trade name? That is the question, sir. 

A. If I was selling him the merchandise 

The Court: Not argument. 

A. (Continuing): I had the trade name and had 
not transferred the trade name to him. He was to 
buy his stock [319] from me under my trade name. 

Q. (By Mr. Boldt): The question is, what did 
you say, if anything, to Mr. Hughes concerning the 
trade name? 

A. I told him he would have to buy his stock 
from me under my trade name. 

Q. You told him that? A. I did. 

Q. Analyze that transaction. I understand, the 
substance of your version of the transaction, Mr. 
Turk, is that Mr. Hughes was to pay you all of the 
balance of your salary, amounting to sixty-four 
hundred dollars, thirteen thousand odd dollars for 
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your interest in the physical and intangible assets 
of the corporation,—in other words, he was to pay 
you twenty thousand odd dollars—and yet you were 
to retain your full participation to the full extent in 
the profits and income of that Washington corpora- 
tion. Is that the substance of the transaction ? 

A. Well, he got the physical assets. 

Q. Answer the question. Isn’t that so? The 
substance of your story is that Mr. Turk—Myr. 
Hughes, was to pay you twenty thousand odd dollars 
and yet the arrangement that vou say he agreed to 
would permit you to continue to draw approxi- 
mately fifteen thousand dollars a year out of the 
interest in the Washington corporation; is that 
right? [320] 

A. Well, under the deal made 

@. Is that correct or not? Is that what vou are 
telling the Court that you proposed to Mr. Hughes 
and he agreed to? A. He agreed to 1; Fas: 

Q. In other words, you are telling the Court that 
Mr. Hughes agreed to pay vou the full price of your 
stock plus a substantial allowance, and yet vou were 
to continue, by means of your raising price, to share 
fully, without diminution, in the profits of the 
Washington corporation; is that right? 

A. Yes; thatis rieht 

Q. And you say Mr. Hughes agreed to that? 

A. Hexdd: 

Q. And in addition to that he agreed to pur- 
chase all of his requirements from you? Right? 


— 
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A. All—he agreed to buy all of his International 
Electric Fenee controllers from me. 

Q. Did he agree to buy all of his merchandise 
from you and did he accept your statement that he 
had no right to use the name at all and that you 
reserved it? A. He did. 

@. And moreover, he agreed to your theory that 
he would exelusively buy all of his products from 
you; is that your version of what this agreement 
was? [321] 

A. He did not agree to buy all of his fence con- 
trollers from me. He could buy other makes of 
fence controllers from other parties, but the only 
thing he could sell in Washington State in any 
quantity was the International and he had to buy 
that from me. 

Q. Then, Mr. Turk, according to your version 
and understanding of what the transaction was, that 
was really a very, very poor transaction for Mr. 
Hughes to make, wasn’t it? 

A. I think it was a poor transaction for me to 
make. Mr. Hughes benefited. 

Q. Let me ask you if you didn’t then know that 
Mr. Hughes had no right to use the name, and you 
knew that International was the only thing he could 
sell, and you knew that if he didn’t buy from you 
he would be out in the cold and lose his entire 
investment in the business—did you know those 
things? 
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A. I knew that he couldn’t manufacture Inter- 
national Electric fence controllers. 

Q. Did you know the things I have just enum- 
erated at the time you made this transaction ? 

A. All those things wouldn’t have been true. 

Q. Did you know those things? Let me ask you 
if I didn’t ask you the following question and 
answer ? 

A. I don’t know if they wete trite) “Grey 
wouldn’t have [322] been true. 

Q. Let me ask you—page 15—Question: ‘*‘ And 
that is your understanding, that you could have an 
oral contract restraining him for all future time ?’’ 
Answer: ‘‘I knew Mr. Hughes had no right to use 
the name, and I knew International was the only 
thing he could sell, and I knew if he didn’t live up 
to his contract he would be out in the cold’’. 

A, “That istisht; iis stillemehn, 

Q. And that was your idea of what the transae- 
tion was, that Mr. Hughes would pay you twenty 
thousand dollars odd and be in a situation where 
you could cut him off and put m out m the cold 
and terminate his business at will. Is that what 


you agreed to the day you sat in the truck? 

A. I owned fifty per cent of the assets of that 
corporation. Mr. Hughes got value received for 
his money. 

@. Is it vour understanding of the agreement 
that what you agreed to when you sat in the truck 
was that Mr. lfughes was going to pay you twenty 
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thousand dollars in cash, plus, and that he was 
going to place himself in a situation where he had 
no right whatever, even a sales right, to use the 
name “‘International’’ in that business, and place 
himself in a situation where he had to get all his 
products from you and if you saw fit you could 
cut him off in a moment; is that true? 

A. That statement is not true. [323] 

@. That is what you said in the deposition. 

A. I could cut him off; yes. 

@. And you say that Mr. Hughes agreed to 
that? 

A. Mr. Hughes agreed to that; yes. 


@. And all oral. A. Yes. 
Q. Not the slightest memorandum of any such 
extraordinary agreement? A. No. 


Q. Now, Mr. Turk, this name ‘‘International’’, 
as connected with the affairs of the Washington 
corporation had a substantial value as early as the 
early part of 1941 didn’t it? A. Yes: 

Q. It was a valuable asset of the business you 
were conducting down there, wasn’t it? 

A. The firm was well known. It became very 
well known. 

Q. The name ‘‘International’? was a valuable 
asset in the business you were conducting down 
there long before the corporation was formed, 
wasn’t it? 

A. The firm name, ‘‘ International Electric Fence 
Company” was a valuable asset. 
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Q. The name ‘‘International’’, as applied to the 
products of the company down there was a valuable 
asset long [324] prior to the Washington corpora- 
tion in 1941? 

A. JI didn’t have the name to apply to the prod- 
uct and neither did Mr. Hughes. 

Q. The name ‘International’? was a valuable 
asset for the Washington business prior to the 
time that the corporation was organized ? 

A. It didn’t belong to the Washington business 
immediately prior to the incorporation. 

Q. You had some right to the name hecause 
you were using it? A. So did MF. Wyatt 

Q. Prior to the incorporation of the Washing- 
ton corporation you were using the name ‘‘Inter- 
national’’ on products sold and distributed by your 
company ? 

A. We were not using it as a trade mark in 
Washington State in 1941. 

Q. What name did von apply then? 

A. We didn’t apply it. Mr. Soper did. 

Q. Did you 

A. As manufacturer, Mr. Soper did. 

Q. But you were selling and distributing prod- 
ucts under the name International, werent vou? 

A. As made hy Mr. Soper; yes. 

Q. And that was a valuable asset? 

A. ‘The sales asset was a valuable asset and Mr. 
Hughes [825] bought a franchise to sell in Oregon 
and Washington and that is all he did buy. 
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Q. The right to sell International fencers was 
a valuable asset of the business you were conduct- 
ing in the State of Washington before the corpo- 
ration was organized? 

A. I had a valuable asset in my right to sell 
throughout the Western States and that was not 
transferred to the Washington corporation. 

Q. The right to sell and distribute fencers under 
the name ‘‘International’’ was a valuable asset of 
the business you were conducting in Vancouver, 
Washington, prior to the incorporation of the Wash- 
ington corporation ? A. It was 

Q. Did you make any reservation at any time 
in the minutes or other corporate records at the 
time that the corporation was formed limiting that? 

A. I would say so. 

Q. Show it to me first. Show me where the 
reservation is indicated in those minutes. 

A. It says the assets consisting of machinery, 
equipment, good will, accounts receivable and so 
on. There is no mention of the convevance of the 
trade mark which I did not have at that time. 

Q. Do you see any reservation of any kind on 
any limitation in the right of the corporation to 
sell and distribute [826] products bearing the name 
‘*International’’? A. No. 

Q. Now, Mr. Turk—by the way, I believe when 
vou testified in Chicago you told us that that wasn’t 
the case, didn’t you? I asked you if you didn’t 
testify as follows, on page twelve: Question: ‘By 
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turning over all of the assets of the business that 
vou had previously conducted, didn’t you?’ An- 
swer: ‘‘I did not.’ Queshién: “‘ And that” #is se 
specified in the minutes that you yourself signed, 
isn’t 167"  Amswer-: “It @was not”. 

Now, you know now that it was, don’t you? 

A. I never saw these minutes but about one 
minute alone with other things Mr. Schaefer had 
me sign. They were signed and I moved out of 
his office in about two minutes. 

Q. Now, Mr. Turk, you had no trouble at all 
of any kind with Mr. Hughes in conducting this 
business until the summer of 19438, or the fall, 
did you? 

A. What trouble occurred in the fall of 19432 

@. I say, you had no trouble at all and your 
relationship was pleasant? You found nothing 
heinous about him until the summer of 1943? 

A. Mr. Hughes had entire charge. I never 
looked at a book. IT never had anything to find 
fault with. 

Q. That is what I say. You found no fault with 
him and had no difficulties with him until 1943? 
(327 A. Vhat is*mehit. 

@. And that is the time that vou went back to 
Chicago? A. 4h 

Q. And when von got hack to Chicago you 
diverted the whole flow of the business being trans- 


hat is right. 


acted in states other than Washington and Oregon 
awav from the Washington corporation, didn’t you? 
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A. That was my business and had been all the 
time. 

Q. Isay, you diverted that business at that time? 

A. I didn’t need Mr. Hughes’ permission. He 
eouldn’t object because it was my business. 

Ome liavou will— — 

Mr. Boldt: I don’t want to debate with the wit- 
ness. 

The Court: Try to answer the questions, Mr. 
Turk. 

The Witness: What is it again, please? 

Q@. (By Mr. Boldt): You diverted all of the 
business from the States other than Washington 
and Oregon away from the Washington corpora- 
tion, didn’t you? ewe es: ladide 

Q. And you repeatedly mentioned in the letters 
that we read Friday that the reason you did it 
was first because of bookkeeping and secondly be- 
eause it would help out on the [828] tax lability, 
but you repeatedly said in those letters that you 
intended to reimburse Mr. Hughes and the Wash- 
ington corporation for the loss it would sustain 
by your doing that, didn’t you? 

A. That is a mistake on your part. There are 
several different things that you are mixing up, 
Mr. Boldt. 

@. Let me ask you, did you ever, or your con- 
cern in Chicago ever reimburse the Washington 
corporation for any of the excess charges that you 
made on the shares of the profits in the business 
other than Washington and Oregon. 
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A. Limit it to one thing and I can answer, 
Don’t mix two things in one. 

Q. Mr. Turk, prior to the time that you went 
to Chicago, as the journal record shows, you were 
paid from month to month a certain commission 
amounting to twenty per cent on the business out- 
side of the states of Washington and Oregon, 
weren’t you? 

A. I got paid—put it this way—on all business 
outside of Oregon and Washington—it was my 
business—and, for instance, if it came in from 
Montana 


The Court: The question is, did you get paid 
that sum; yes or no? 

The Witness: I would say no; it is incorrect. 

Q. (By My. Boldt): Then these books are in- 
correct? [329] 

A. Those books are incorrect, and I would lke 
to say that in evidence. It has been altered. 

Q. Let me ask you this. Did you or did you 
not receive monthly, throughout this period, allow- 
ances to you inthe way of commissions on busi- 
ness outside of the states of Oregon and Wash- 
ington ? 

A. L got an allowance commission later. That 
was to simplify bookkeeping. 

Q. On the books of the company you were al- 
lowed credit for commission on business outside of 
the states of Washington and Oregon ? 

A. Originally that wasn't true. The first veat 
it was on a different basis. 
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Q. Eventually you did? 

A. Eventually I did; yes. 

Q. And in May, 1948, appears to be the last 
time that any such allowance was made. Have you 
examined the books to verify that? 

A. That would have to be true; yes. 

Q. And that is the time you went to Chicago; 
isn’t it? A. That is right. 

Q. And when you got back to Chicago you sold 
everything direct to these people in other states? 

A. That is right. 

Q. So that there was no instance for the Wash- 
ington [330] corporation to allow you a commission 
because they weren’t doing the business ? 

A. That is right. 

Q. Is it your contention that the Washington 
corporation didn’t realize any benefit from having 
sold among the Western states ? 

A. They didn’t in reality. I sold and they kept 
the books for me. 

Q. Didn’t you realize a substantial income from 
that? 

A. According to Mr. Hughes they didn’t make 
anything on it in his letter. 

Q. What is your story on it? 

A. That was my business. 

Q. What? 

A. That was my business. It never belonged to 
the Washington corporation at any time. 

Q. Mr. Turk, didn’t Mr. Hughes repeatedly com- 
plain about that? 
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A. He did not. Not authoritatively, because he 
had no basis. 
Mr. Boldt: ‘Phat is ‘all, your Honor 
Mr. Snow: I think, since there has been so 
much reference to it, we should offer this. 
Mr. Boldt: I have no objection. 
Mr. Snow: You have no objection? [331] 
My. Boldt: It makes no difference. 
Mr. Snow: J think you better make it the De- 
fendant’s so that it will be returned to them. 
The Court: Yes, and it will be admitted. 
The Clerk: Defendant’s Exhibit A-13 marked 
for identification and admitted. 
(Document referred to marked Defendant’s 
Exhibit Number A-13 for identification, and 
received in evidence. ) 


The Court: How long will it take you? 
Mr. Snow: There are more than a few ques- 
tions. 
The Court: Court will be at recess until one- 
thirty. 
(Whereupon, at 12:00 o’clock noon, January 
17, 1949, a recess was had until 1:30 o’clogk 
p-m., January, 17, 1340.) 


(Counsel heretofore noted being present, the 
following proceedings were had.) 


The Court: You may proceed. 


Redirect Examination 
Q. (By My. Snow): Mr. Turk, will you please 
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tell the Court why you didn’t believe it necessary 
to enter into any formal contract with Mr. Hughes 
or Mr. Soper? 

A. Because I was well acquainted with them and 
I trusted them implicitly. [832] 

Q. I didn’t hear. Will you raise your voice? 

A. I was well acquainted with them and trusted 
them absolutely. 

Q. Did either of them at any time prior to July 
1, 1944, give you any reason not to trust them? For 
their honesty and so on? 

A. No; I had no reason to doubt them. 

Q. Throughout the course of the trial the name 
of Wyatt has come forth. Will you tell the Court 
the name of the firm he operates under? 

A. International Electric Fence Company. 

@. And where is Mr. Wyatt located? 

A. Parma, Idaho. 

@. How long has he been using that name? 

A. Since some time in 1939. 

@. Did you have any dealings with Mr. Wyatt 
mm 19597 

A. Myr. Wyatt was one of my distributors. 

@. At that time did you have a firm known as 
International Electric Fence Company ? 

ee lrdid. 

@. Who suggested to Mr. Wyatt that he use 
that name? 

A. Oh, I don’t know whose suggestion it was. 
I think that he decided to use it in order to gain 
additional prestige. [333] 
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Q. Now, throughout the course of this examina- 
tion the matter has been raised on the same basis 
as Wratt and Klint. What did you mean by tag 
Mr. Turk ? 

A. That would be a sales franchise to sell Inter- 
national products in a given territory at a dis- 
tributors price, fifty per cent over list in that case. 

Q. Did Mv. Wyatt and Mr. Klint operate under 
a fifty per cent of the list price figure? 

A. Yes; they both did. 

Q. What was the figure under which Interna- 
tional Klectric Fence Company operated before 
October 9, 1949—1941? 

A. They operated at my cost price, which was a 
figure considerably less than the other distributors 
paid. 

Q. What was the figure that was used by the 
International Electric Fence Company after Oc- 
tober 9, 1941? 

A. It varied according to the model. The unit 
they enjoyed the largest sales on was the 106 and 
that was seven dollars early in 1941; raised to 
seven-fifty. 

Q@. At that time, in 1941, when you said that the 
early figure was seven dollars, what was the figure 
that Mr. Klint was paying for these? Pardon me, 


Mr. Wyatt ? A. den tollans. 
Q. What was he paying when you had the later 
figure of seven-fifty? [834] A. ‘Ten dollars 


Mr. Snow: Will the Clerk please mark a letter 
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written on International Electric Fenee Company, 
Vancouver, letterhead, dated May 23, 1944, as 
Plaintiff’s Exhibit Number 
The Clerk: Plaintiff’s Exhibit Number 26 
marked for identification. 
(Document referred to marked Plaintiff’s 
Exhibit Number 26 for identification. ) 


Mr. Snow: Number 26 for identification. 

Q. (By Mr. Snow): Mr. Turk, I hand you 
Plaintiff’s Exhibit Number 26, so marked for iden- 
tification, and ask you if there is anything in that 
letter that relates to Mr. Hughes—first, excuse me. 

Mr. Snow: Your Honor, the Defendant stipu- 
lates that they have no objection to the introduction 
of this exhibit in testimony. 

The Court: Very well. 

(Plaintiff’s Exhibit Number 26 for identi- 
fication received in evidence.) 


PLAINTIFE’S EXHIBIT NO. 26 


[ Letterhead] International Electric Fence Co. 
May 23d, 1944. 
Mr. R. H. Turk, 
910 West Van Buren St. 
Chicago, III. 


Dear Mr. Turk: 

I am inclosing a letter from James A. Elliott of 
Astoria which explains itself insofar as the subject 
of this letter in concerned. This only illustrates 
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what I have been saying heretofore, with which I 
am sure you do not disagree, that we must do all 
possible to eliminate our fencer troubles so that our 
customers will be better satisfied. There is entirely 
too much chopper and transformer troubles, also 
light bulbs. There are any number of dealers, as 
well as users, which are getting more and more 
peeved and disgusted about so many returns. They 
all say it hurts business, and we know full well they 
are right. I wrote Ma. Soper some days ago along 
this same line so that he could do all he can to 
eliminate transformer troubles, quoting to him from 
the letter you have from the Evergreen Service 
Station, also from a former letter from this same 
Mr. Elliott. Please give these problems your seri- 
ous attention to the end that we can improve our 
relations with both dealers and the ultimate user 
of International fencers. Otherwise this condition 
is going to handicap us seriously as soon as compe- 
tition becomes keen again. 

Please return this letter to us for our files. I 
am taking care of all these complaints to the best 
of my ability. 

I had expected to see you again before you left 
for Chicago but you got away too soon for me. 
There is one idea which occurred to me after you 
left for California which I had expected to talk 
with you about. That is this: in the event) som 
should, or should not, buy out Mr. Soper’s interest 
why could we not simphfy the questions we have 
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had under consideration by my buying your, and 
Soper’s, interest in this firm here, all this being on 
the most friendly terms, of course. In this way you 
could get your profits in the prices charged and 
instead of your paying me the commission referred 
to in our conversations this would be a part of your 
profits instead of mine. I do not see why this could 
not be worked out to our mutual advantage. 

We could run each business as best we could 
and avoid any misunderstandings as to business 
policy, also could save a considerable sum in taxes 
which should be worth considering. I assume I 
would then be on about the same basis as Wyatt 
and Klint, unless you wished me to go ahead with 
handling all the states considered in our conversa- 
tions. Give this your careful consideration and let 
me know what you think of the suggestion. 

I did not get away this morning but expect to 
tomorrow morning. Will be here over the week-end 
before leaving for southern Oregon. 

Sincerely, 


/3/ GHO. 


Q. (By Mr. Snow): Is there anything in that 
testimony where Mr. Hughes indicates to anybody 
else that he knows of Mr. Wyatt’s basis for oper- 
ating. A. Yes, he says here 

Q. Who is the letter addressed to, first, Mr. 
Turk ? 
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A. It is addressed to me in Chicago and dated 
May 23, 1944. It states here. ‘‘l assume I would 
then be on about the same basis as Wyatt and Klint, 
unless you wished me to go ahead with handling 
all the states considered in our conversations.’’ 

Q. Is there anything in that letter that states 
that Mr. Hughes knew that Mr. Soper 

Mr. Boldt: Your Honor 

The Court: I will have to sustain the objection. 
That would eall for his conclusion. 

Mr. Snow: Pardon me. 

Q. (By Mr. Snow): Mr. Turk, will you please 
read an extract from that letter wherein the name 
Soper is used? 

A. ‘“‘T had expected to see vou agam before you 
left for Chicago but you got away too soon for me. 
‘There is one idea which occurred to me after you 
left for California which I had expected to talk 
with you about. ‘Phat is this: In the event vou 
should, or should not, buy out Mr. Soper’s interest 
why could we not simplify the questions we have 


had under consideration by my buying your and 
Soper’s interest in this firm here, all this being on 
the most friendly terms, of course. In this way you 
would get vour profits in the prices charged and 
instead of paying me the commission referred to in 
our conversations this would be a part of your 
profits instead of mine.’’ [336] 

Q. Mr. Turk, on the stand yesterday his Honor 
asked you when you left here for Washington 
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(Chieago) and you stated in 1948, and then the next 
question was how long had you lived here, or some- 
thing like that. Will you tell the Court how long 
you have been a resident of the state of Wash- 
ington? 

Mr. Boldt: You said, ‘‘here for Washington.”’ 
You misspoke yourself. 

Q. (By Mr. Snow): Will you please tell the 
Court how long you were a resident of the state 
of Washington before you left for Dlinois? 

A. With the exception of five years spent in 
California, I have at that time lived in Washington 
from January 1902; probably in the neighborhood 


Q. Until A. Until 1948. 

Q. That is about your age, isn’t it, Mr. Turk? 

A. Yes. In other words, I have spent my life 
in Washington practically. 

Q. Now, on cross-examination you answered Mr. 
Boldt’s question, when was the first time you used 
the word ‘‘International’’? on an electric fencer 
and you stated that it was March, 1938. Is that 
answer correct or not? 

A. Well, that statement is incorrect. [837] 

Q. Will you please correct that statement? 

A. Mr. Mitchell had made preliminary units as 
early as July 19387 and Mr. Soper had come to 
Portland in about August of 1937 and we were 
working together to form this company and get our 
product into readiness and our first trade mark 
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unit was submitted to Mr. Good approximately 
December of 1937, I would say. 

@. Where was Mr. Good located? 

A. In Clark County. 

@. And where were you located? 

A. In Portland, Oregon. 

Q. Did that unit have the trade mark ‘‘Inter- 
national’’ ? A. Yes. 

Q. December, 1937; now is that correct? 

A. Yes, and we had earher models of it but they 
were not trade marked. 

Q. So that you wish to correct the answer given 
to Mr. Boldt? A. Ido: 

Q. Did you have any trade mark rights of your 
own in the word ‘International’? on October 9, 
1941? 

Mr. Boldt: If your Honor please, I think we 
have gone over that sufficiently. 

The Court: Yes, we covered that pretty much. 
He said he did not have. [338] 

Mr. Snow: Fine. As long as your Honor under- 
stands that. I wanted to be sure. 

Mr. Boldt: He said he had the right to sell and 
distribute the product under that name. 

The Court: Yes. I think I want to ask a ques- 
tion or two. I think it is probably covered but I 


want to repeat—you say you had no rights in this 
trade mark in 1941? 

The Witness: I transferred those to Soper 
earher. 
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The Court: You had the original rights to this 
name? 

The Witness: I imagine I did; yes. 

The Court: And when you say you transferred 
them to him because he went into the manufac- 
turing business 

The Witness: That is right; the rights went to 
the manufacturing. 

The Court: And you and he dissolved your 
venture out here? 

The Witness: That is right. 

The Court: And how did you transfer it? He 
just went back there and started to make units and 
put the label on them? 

The Witness: He didn’t start making units as 
soon as I did but his facilities for manufacturing 
were far [339] superior to mine. 

The Court: Did you make units out here after 
1941? 

The Witness: Oh, no. I quit. 

The Court: How did you transfer it then? 

The Witness: By letter. By agreement. When 
I got the sales agreement I turned my right to 
manufacture over to Soper and took instead 

The Court: Do you have some written document 
on that or was that an understanding? 

The Witness: Just an understanding and corre- 
spondence. In other words, I transferred to him 
the right to manufacture and I got 

The Court: What did he give you? 
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The Witness: The sales franchise for the West- 
ern states. 

The Court: Was that in writing? 

The Witness: Only in correspondence. 

The Court: And when did he transfer it back 
to you? 

The Witness: When I purchased the business. 
You see, I acquired half of it in 1948 when I bought 
an interest in International Electric Company. 

The Court: Was that an Illinois corporation or 
a co-partnership ? 

The Witness: That was Soper’s individually 
until [840] I bought an interest in June, 1948. 

The Court: And then did you organize a cor- 
poration ? 

The Witness: No; not then. 

The Court: You were just partners? 

The Witness: Just partners for one year. 

The Court: And did he give you anything in 
writing showing his transfer back to vou? 

The Witness: He transferred all the assets. 

The Court: Did he give vou anything in writ- 
ing? 

The Witness: Yes; that was in writing. 

The Court: Did it mention the trade name? 

The Witness: It didn’t specifically mention the 
trade mark. 

The Court: That is all. 

Q. (By Mr. Snow): “Mr. Turk, I hand youmes 
fendant’s Exhibit A-12, and ask you if there is 


SR A 
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anything on that to show, is there anything on that 
exhibit except physical assets ? 

A. Only one item, that is $1.50 per unit on the 
units unsold. 

Q. That is a forty-seven hundred dollar item, 
isn’t 1t? 

A. hat is a forty-seven hundred dollar item 
which is only a fraction of as much as if I had 
retained my interest [341] in the corporation. That 
should have been two-fifty a unit but because it 
was a cash consideration and I could use it and I 
figured it would be pretty hard for him to produce 
them I cut it down to one-fifty. 

Q. Is there anything on that sheet to indicate 
that you were getting credit for any good will and 
any trade mark that you owned? 

Mr. Boldt: If your Honor please—— 

The Court: I will sustain the objection. 

Mr. Snow: Is that on the theory that the instru- 
ment speaks for itself? 

The Court: No, it is on the theory that when he 
sold his stock whatever the corporation had it con- 
tinued to have. There is no contention made here 
that he owned the trade name at the time that he 
transferred the stock back. The contention 1s—the 
issue is—did the corporation have it by virtue of 
what occurred when it was organized. The Defend- 
ant does make the contention that he bought the 
trade name or any interest in it when be bought 
the plaintiff’s half interest in the corporation. 
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Q. (By Mr. Snow): Mt. Turk, [ hand your De- 
fendant’s IExlnbit A-7—— 

The Court: However, if there is anything in 
that that refreshes his memory in that he made a 
reservation, that would be highly material. [342] 

Mr. Snow: IJ don’t believe there is, your Honor. 

Q. (By Mr. Snow): I hand you Defendant’s 
Exhibit A-7 and ask you whether you were present 
when that instrument was made up? 

A. Iwas not. 

Q. Do you know who wrote that instrument? 

A. Mr. Schaefer drew it up. 

Q@. Did you read that instrument before you 
signed it? J, NY, 

Mr. Boldt: If your Honor please 

The Court: I think it is repetition. He said he 
didn’t. It is for the Court to determine whether 


he knew it or not. 

Mr. Snow: I am sorry, your Honor, 1 didnt 
realize he said that. 

The Court: That was on direct and _ cross- 
examination. 

Mr. Snow: Fine. 

Q. (By Mr. Snow): I don’t believe, however, 
that you have testified as to what occurred on the 
day that the minutes were signed in Mr. Schaefer’s 
office, did you, and if not, what did you say? What 
happened ? 

A. The papers were already drawn up and Mr. 
Hughes and [343] I ran down there and signed the 
papers and left immediately. 
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Q. What papers now are you talking about? 

A. All the papers in connection with the forma- 
tion of the corporation. 

Q. There were more than just that one? 

A. Oh, yes, quite a few. I imagine there were— 
this apparently is a later date than the other 
papers. 

Q. I hand you Defendant’s Exhibit A-13 and 
ask you whether or not—— 

The Court: Wasn’t there introduced in evidence 
a cancelled check for two thousand dollars? 

Myr. Boldt: No, it was not, your Honor. 

The Court: Was it identified ? 

Mr. Boldt: No. It was agreed that it was paid 
and he acknowledged recepit of it. 

The Court: What I am interested in was the 
date as compared with the articles of incorporation. 

Mr. Boldt: I don’t know that the exact date has 
been developed. 

Q. (By Mr. Snow): Did you ever have an oc- 
easion to have an auditor come in to check My. 
Hughes’ books? 

A. Mr. Hughes’ books were never audited from 
the time he first started to work for me and had 
not been audited when I sold out. I trusted him 
absolutely. [344] 

Q. And you say you sold out in—from the time 
you began—that means from the period 1940 when 
he first became an employee of yours until July 
1, 1944? A. That is correct. 
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Q. And I believe you said the reason was that 
you trusted him implicitly; is that correct? 

The Court: He has covered that. 

A. Yew 

Q. (By Mr. Snow): Mz. Turk, I want you to 
look at that journal, especially the first page 
thereof, and tell the Court whether there are any 
opening entries in that book to indicate how the 
business started and where it got its money ? 

A. here are no opening entries, no. I would 
say there are no opening entries. 

Q. You made a statement on the stand to Mr. 
Boldt that you thought there was something wrong 
with the entries in that book. What did you mean 
by that, Mr. Turk ? 

Mr. Boldt: Is it material? 

Mr. Snow: I think it 1s very material. 

The Court: He may answer. 

A. Well, I noticed immediately when I got a 
look at this book the other day—it was the first time 
I have seen it in a long, long time—that there are 
alterations here that materially affect this. At the 
beginning IT reserved [845] these other states and 
I was not on a commission basis from this ecor- 
poration. 

The Court: We don’t care to go over that again. 
ds there an entry in the book or minutes that you 
made a reservation and if it be taken out 

The Witness: It has been taken out. I can show 
you, your Honor. 


————— ee ee SS eee 


| 
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The Court: ‘ell us what page. 

The Witness: Page twelve, dated February 9th, 
of the year 1942, and it shows a commission, twenty 
per cent commission, has been made over the origi- 
nal entry and it shows $202.15 commission. Actu- 
ally, I had deducted from those particular invoices 
$260.00 which was the amount that I kept for my- 
self and the balance of it went into the corporation 
to handle the freight, the repairs and the book- 
keeping. 

The Court: Very well. 

Q. (By Mr. Snow): Mr. Turk, did you ever 
work for any other company during the period of 
"41, °42, °43 or 744 besides International Electric 
Fence? A. Yes—— 

Q. Wait a minute. A Washington corporation 
or the International Electric Company, a co-part- 
nership in the state of Illinois? Would you like 
me to repeat that? [346] A. Yes, please. 

@. Did you ever work for any other organiza- 
tion in 741, 742, ’48 or ’44 other than the Wash- 
ington corporation, International Electric Fence 
Company, a corporation, or International Electric 
Fence Company of Chicago, a co-partnership ? 

A. Yes, the sales representative on the West 
Coast for the Wisconsin Fork Company ? 

@. What time was that? A. About 1940. 

Q. Who handled the books on those items? 

A. International Electric Company, Inc. when 
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it beeame a corporation and before that, Mr. 
Hughes. 

Q. Did you ever pay Mr. Hughes for that? 

m, INO: 

Q. Did he receive any compensation for han- 
dling those accounts ? 

A. The only compensation that the corporation 
got in Vancouver was a storage charge. T'hey were 
paid, I think, fifty cents a thousand for storing the 
insulators. 

Q. If that was your personal account wouldn’t 
Mr. Hughes be entitled to some personal compensa- 
tion for handling that? 

A. The corporation, of course, benefited by hav- 
ing a supply of insulators on hand for taking care 
of all accounts [847] and had no money invested 
in the insulators. 

Q. Were those insulators for making fences 

A. Yes. 

Q. To which your unit was attached ? 

A. That is right. And I would say that—well, 
I forget my train of thought. 


Q. The corporation or Mr. Hughes did not re- 
ceive any compensation for handling those ac- 
counts ? 

A. Pardon me, I remember. The invoices, the 
insulators, were billed or assigned to International 
Klectric Fence Company, but the corporation did 
not receive any of the commissions. It was my busi- 
ness. It is one of the reservations | made. 
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Q. Mr. Turk, on your cross-examination you 
were asked about a thirteen thousand dollar over- 
charge that you were supposed to have made to Mr. 
Hughes and I believe you testified on direct exami- 
nation that you sent him a credit memorandum for 
that thirteen thousand dollars overcharge shortly 
after the charge was made; is that correct or in- 
correct ? A. That is correct. 

Q. Do you have that credit memorandum with 
you? pene Y CS. 

Q. Will you please get it? 

Mr. Boldt: ‘There isn’t any question about it. 
He [348] made an overcharge in that amount and 
later turned it back. 

Mr. Snow: I want the dates. 

Mr. Boldt: All right. 

Mr. Snow: Your Honor, counsel for Defendant 
states that he will admit that a credit memorandum 
was issued for that alleged thirteen thousand dol- 
lars they have been talking about for the last couple 
of days. 

Mr. Boldt: lLet’s be more specific. This has 
nothing to do with the sale of stock. That is an en- 
tirely different situation. We have referred to 
another sum of thirteen thousand odd dollars sev- 
eral times, but this is not the same transaction. 
This transaction you are referring to is one where 
Mr. Turk undertook to increase the prices on items 
he had previously furnished the Vancouver cor- 
poration to the extent and total of about thirteen 
thousand dollars. Mr. Hughes refused to pay it and 
finally he credited it off and cancelled that excess 
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charge. That has nothing to do with the purchase 
of stock. So that there will be no confusion about 
it. Do you understand it that way? 
Mr. Snow: I understand it explicity. 
The Court: Why don’t you agree 
Mr. Snow: Because of the innuendoes and be- 


cause there will be more evidence anyway should 


we gol into the unfair competition and T want 
The Court: Very well. Let it be marked and 
admitted. [3849] 
The Clerk: Plaintiff’s Exhibit Number 27 
marked for identification and admitted. 
(Document referred to marked Plaintiff’s 
Exhibit Number 27 for identification and ad- 
mitted in evidence.) 


PLAIN DES S EE EB I NG azn 


Internaticnal Kleetrie Fenee Company 
910 West Van Buren Street, Chieago, Ill. 
No. 564 
Date July 13, 1944 
Credit International Blectrie Fenee Co. 
2215 Main St., Vaneouver, Wash. 
We Credit Your Aceount 


Description Invoice No. Amount 

Total of dinvoite.....) #2970 $ 4,762.50 

Total of JaiWWoiee.........-............ 2971 2970.00 

Total of Mimvyoicee.... 2072 Drruaye 

1G 1SMei 
FioG #29 S26.47 
*42,954.22 


Credit Memo 


*Printed form filled out in pencil. 

*These figures are in peneil. 
INTERNATIONAL ELECTRIC FENCE CO. 
By /s/ X. T. QUIEN 

(In duplieate) 

Admitted Jan. 17, 1949 
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International Kljectrie Fenee Company 
910 West Van Buren Street, Chicago, Il. 
No. 565 

Date July 13, 1944 

Credit International Electric Fenee Co. 

Vancouver, Wash. 
We Credit Your Account 


Description Invoice No. Armount 
(OLE ICI SC Ge) Eta einen ine +6503 12.50 
BOAO TINOUCG <........-...-2-.-.2.----0ccceceeeeseccceneeee 6502 2Ol-25 
Vone Din ae 6500 110.00 
Jor bv __——————————esaeaarl 6499 275.00 

658.75 


INTERNATIONAL ELECTRIC FENCE CO. 
By /s/ T. T. QUIRAM 
Credit Memo 


International Electric Fence Co. Invoice 
910 West Var. Buren Street, Chicago, Tl. No.2972 


Sold To: International Elcetric Fence Co., 2215 Main Street, Van- 
eouver, Washington. 


March 
Under- 
Undercharge on invoices Quantity Unit Billed at Should he charge 
#39 9742 170 106 1,275.00 1,700.00 ~—-425.00 
3- 4 2747 80 e 600.00 800.00 200.00 
: 3- 7 2754 148 oe 1,110.00 1,480.00 370.00 
3o- 7 ZO 110 iC 825.00 1,100.00 275.00 
Sey 2009 205 1,537.50 2,050.00 ol -oU 
3-14 2766 31 i 232-00 310.00 77.50 
i 60 AD/31 420.00 559.00 135.00 
3-16 2776 200 i: 1,400.00 1,850.00 450.00 
3-20 2780 100 106 750.00 1,000.00 250.00 
3-ol ZT hey9) 70 x 525.00 700.00 175.00 
dg 80 AD/31 560.60 740.00 180.00 
B22 2S 4 iO 106 1,275.00 1,700.00 425.00 
3-23 BIS 200 he 1,500.00 2,000.00 500.00 
3-24 2807 29 400 175.00 DES pGQUE) 56.25 
3-2-4 2810 80 106 600.00 800.00 200.00 
. 386 <AD/3l 2ae00 330.00 81.00 
a 48 +400 336.00 444.00 108.00 
3-27 2822 230 106 1,725.00 2,300.00 51.00 
2825 Ie ok 975.00 1,800.00 325.00 
3-29 2826 30 106 225.00 300.00 75.00 
716,293.00 J000.20 


*This column is written in pencil. 
+The total for this column in pencil. 


Date Shipped 


(In duplicate with exceptions as noted above.) 


By R. H. TURK 
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International Eleetrie Fenee Co. 
910 West Van Buren Street, Chicago, Il. 


Sold To: International Eleetrie Fenee Co., 2215 Main Street, Van 
conver, Washington. 
February 


Undercharge on invoices Under 
No. Quantity Unit No. Billed at Should be charge 
eek 2653 106 1,350.00 1,800.00 450.06 
2- 5 2661 Wile) % 8-40.00 1,120.00 280.06 
2- 5 se 72 AD7S1 504.00 666.00 162.00 
D- 7 2667 144 1,008.00 1,332.00 324.06 
2-10 2674 100 106 750.00 1,000.00 250.00 
oe 2681 80 in 600.00 800.00 200.0 
2-15 2689 120 rs 900.00 1200200 300.00 
2-16 2090 100 ee 750.00 1,000.00 250.0 
eae) 2706 ee N73 | 194.00 666.00 162.00 
ia 12 +11 126.00 159.00 33.00 
2-24 2718 50 500 525.00 662.50 137.50 
2-26 2724 ZU 106 150.00 200.00 50.0€ 
2735 100 ee 750.00 1,000.00 250.00 
2-28 a dbf AD/31 378.00 499.50 121.58 
Tact. 
Tae tunits 6.00 $432.00 


——— 
{9567.00 


*This eolumn is written in peneil. 
These figures and notations are in pencil. 
(In duplieate with exceptions as noted above.) 


International Electric ence Co. 
910 West Var Buren Street, Chicago, I. 


Sold To: International Electrie Fence Co., 2215 Main Street, Vane 
couver, Washington. 


January 
Undercharge on invoices F Under 
*1944 vo. Quantity Unit No. Billed at Should be charge 
*1- 4 201 96 106 720.00 960.00 240.00 
1- 6 Low) aire a 2,040.00 Zt 0200 680.00 
1-8 2606 (2 540.00 720.00 180.00 
ils Ye 2601 106 es 795.00 1,060.00 265.00 
1-12 2606 112 . 840.00 1,120.00 —- 280.00 
1-12 PAN 3396 AD/31 2,352.00 3,108.00 756.00 
1-18 2618 14+ 106 1,080.00 1,440.00 360.00 
1-19 2620 139 106 1,042.50 1,390.00 347.50 
1-20 2630 S4 oe 630.00 840.00 210.00 
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mecercharee on inv pices Under- 
No. Quantity Unit No. Billed at Should be charge 

1- nl 2633 W7t = =AD/31 1,218.00 1,609.50 301,50 
125 2648 266 106 1,995.00 2,660.00 665.00 
1-26 2646 155 106 1,162.50 1,550.00 387.50 
14,415.00 4,762.50 


*This column of figures are written in peneil. 
tThis total is written in pencil. 
0 ShUojoC) xen 
By ky ators: 


(In duplicate with exceptions as noted above.) 


Mr. Snow: That wili be all. 


Recross-Examination 
By Mr. Boldt: 

@. My statement that I just made about this 
last transaction is correct, isn’t it, Mr. Turk? 

A. This had nothing to do with the sale at all. 

Q. Yes. Bee hai is recht. 

Mr. Boldt: That is all. 

(Witness excused.) 

Mr. Snow: Now, your Honor, if I may, I would 
like to introduce in evidence the Soper deposition. 
It has been on file here and if your Honor has read 
it, | would be perfectly willing to waive the read- 
ing of it. 

The Court: Was the deposition taken in the 
presence of the Plaintiff? 

Mr. Boldt: Yes. 

The Court: Jt think it should be read into the 
record. [3850] 

Mr. Boldt: I thought to save time, if your 
Honor has read it 


— 
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The Court: I have read it, but I would like to 
have it in the record again. 

Mr. Snow: I think it would be better the other 
way around, since 1 am questioning here. 

The Court: Either way. 

Mr. Snow: ‘‘The deposition of Mr. Vernard 
Soper, taken on Monday, December 20, 1948, at the 
law offices of Rummiler, Rummler and Snow, Suite 
740, 7 South Dearborn Street, Chicago, Ulnois 


me 


The Court: You need not read that. It will be 
stipulated. 

Mr Boldt: Yes. 

Mr. Snow: It will be stipulated; thank you. 

Mr. Snow: This deposition is taken pursuant 
to notice. All objection excepting as to form are 
reserved for the trial. 

Mi. Boldt: That is agreeable. 

Mr. Snow: May we stipulate at this time that 
the deposition may be taken stenographically, and 
later typewritten, and the witness need not read 
and sign, signature 1s waived ? 

My. Boldt: It is so stipulated. 

(Whereupon, the following deposition was 
read.) [351] 
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VERNARD SOPER 


a witness produced on behalf of the Plaintiff, hav- 
ing been first duly sworn to testify the truth, the 
whole truth and nothing but the truth, upon oral 
interrogatories, deposed and testifies as follows: 


Direct Examination 
By Mx. Snow: 

Q. Will you please state your name, age, resi- 
dence, and occupation ? 

A. My name is Vernard Soper; my residence 
is Minneapolis, Minnesota; and my business is 
manufacturing. 

Q. What is the nature of your business; what 
is the corporate name, or firm name—or what is it, 
please? 

A. The name of my business is the Electric 
Service Systems, Inc.; and we manufacture sheet 
metal products, electrical products, such as electric 
fence controllers, battery chargers, and display 
racks for fencing, and other items; and we do 
fabricating of steel products. 

@. How long have you been in this business? 

A. I have been in this particular business of 
the Hlectric Service Systems since June, 1943; and 
at that time we manufactured exclusively electrical 
products, primarily electric fence controllers and 
stock prods; and also manufactured transformers. 

@. Calling your attention to the vear 1938, were 
you [3852] in the business of manufacturing these 


electric fence controllers that you have just testi- 
fied to? 
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A. We were m the manufacture or assembly of 
—I1I should say assembly of clectrie fence control- 
lers, yes; we were beginning the assembly of them. 

Q@. Not manufacturing? 

A. Not in the term that we fabricated and made 
all the parts; we bought the parts and assembled 
alll the units. 

Q. You said ‘*we’’; whom do you mean by we? 

A. I should have said the company; J should 
have said I did, that would be the proper term to 
use. 

@. We are talking about 1938 the company con- 
sisted of a corporation that was incorporated in the 
state of Oregon; it was formed by Richard T 
and his wife and myself and my wife—I think that 


urk 


is incorrect; I believe it was just My. Turk and 
myself, and an attorney by the name of Shively, | 
beheve; and Mr. Turk and I had all the shares 
except one, which this Mr. Shively had to act as a 
third member in the corporation. 

Q. What was the purpose of this company, Mr. 
Soper? 

A. This company was formed with the intention 
of selling electric fence controllers over the United 
States and Canada, and also to export when oppor- 
tunity permitted. 

Q. Where was this corporation located? 

A. At Portland, Oregon. [353] 

Q. And what was the name of it? 

A. International Electric Fence Company, Ine. 
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Q. You mentioned the name Mi. Turk; which 
Mr. Turk is that? 

eet is ik. H. Tutk, or Richard Hi. Turk. 

Q. When did you first become acquainted with 
him ? 

A. I became acquainted with Mr. Turk person- 
ally in August of 1936. 

Q. Was that acquaintanceship as the result of 
business dealings, or of a friendly nature ? 

A. That was business dealings; we were both 
selling for an electrical fence company, of Fay- 
ette, Idaho. I was Sales Manager for that Com- 
pany at the time, and he represented the Company 
in California. 

Q. What was the name of that Company? 

A. Hlectro Fence Company; but they also used 
the word Richards Electro Fence Company; so I 
presume it would be better to definitely state that 
it was Richards Electro Fence Company. 

@. What were they doing? 

A. They were manufacturing or assembling elec- 
tric fence controllers; and we sold them. I should 
say we, Dick and I. Of course, there were other 
outlets that I had established throughout the United 
States, similar to Mr. Turk. 

@. You used the word Dick; to whom did you 
refer? [354] 

A. Thatis Mr. R. H. Turk. 

Q. Calling your attention again to the year 1938, 
when you stated you and Mr. Turk organized a 
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corporation known as the International Electric 
Fence Company, an Oregon corporation, for the 
purpose of—would you mind repeating the answer 
to that question; what was the purpose of that 
corporation ? 

A. It was to sell electric fence controllers at 
that time; that was what it was established for 
to merchandise the electric fence controllers. 

Q. Were you going to manufacture them, or 
distribute them ? 

A. We had another gentleman who was going 
to manufacture them for us; but it was our inten- 
tion later to take over production also. 

Q. What happened to that corporation ? 

A. Due to the inability of the producers of our 
electric fencers to make a product that would stay 
sold, we found it necessary to discontinue purchas- 
ing his products; and Mr. Turk moved to Van- 
couver, Washington, and rebuilt the controllers we 
had bought from our former producer; and in the 
meantime I had come to Chicago, and it was agreed 
through the mails that I would start to produce the 
electric fence controllers here also. 

Q. Now, Mr. Soper, would you be just a little 
more [355] specific in your answers, so as to avoid 
asking these questions on repetition, more or less? 

Ay Xes. 

@. You stated the words “‘his produets,’’ refer- 
ring, I believe, to some manufacturer. 

A. Yes; that was the gentleman that was going 
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to produce for us, that was a Mr. Mitchell; I have 
forgotten his name. 

Q. You used the expression ‘‘stay sold’’; what 
did you mean by that? 

A. His product was not satisfactory; they were 
returned to us because of their inability to perform 
as they should. 

@. You stated that Mr. Turk moved to Van- 
couver and you came to Chicago; would you mind 
stating specifically or approximately the time ele- 
ment involved here? 

A. To elear that up, I came to Chicago in the 
spring, it was in April of 1938, with the intention 
of selling the products made by Mr. Mitchell. At 
that time Mr. Turk continued in the office at Port- 
Jand, Oregon; but later in the summer, I believe 
it was in August or thereabouts, it was absolutely 
necessary that we discontinue buying these prod- 
ucts from Mitchell; and Mr. Turk found it best 
to move to Vancouver, to cut his expenses, and to 
assemble, reassemble, I should say, and rebuild the 
merchandise which [856] we had bought from Mz. 
Mitchell. 

During this month of August it was quite evi- 
dent that it would be to our best advantage for 
me to manufacture our electric fence controllers 
in Chicago also. 

Q. By the expression ‘‘we,’’ whom do you mean? 

A. That was Mr. Turk and myself. 

Q. You stated that you moved to Chicago in 
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August, 1988, for the purpose of assembling and 
selling electric fencers; did you have a name under 
which you did business ? 

A. I would like to make a correction there, sir. 

Q. Surely. 

A. I came to Chicago in the spring; I believe 
it was April of 1938. 

Q. You are right, you said spring. I am sorry. 
It was August when Mr. Turk moved to Vancou- 
ver, Washington. 

Read the preceding question. 

(Preceding question read by the Reporter 
and Notary.) 


The Witness: We used the name International 
Itilectric Fence Company, the term ‘‘we”’ being Mr. 
Turk and myself. And it was not until August, 
as Stated before, that we decided that it would be 
necessary for us to produce our own product, to 
get a satisfactory item on the market. 

Q. Mr. Soper, throughout your testimony, where 
it has not been corrected, you have used the words 
‘we’? up to this point; ‘‘we’’ in your testimony 
referred to whom? [857] 

A. Mr. Turk and myself. 

Q. Throughout, up to this point in your tes- 
timony ? 

A. Yes, I believe that is correct; unless I might 
have said ‘‘we’’ in the very beginning on some- 
thing. But it all means Mr. Turk and myself, J am 


quite sure of that. 
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Q. Calling your attention to the fall of 1939, 
will you please tell us what happened at that time, 
in connection with this business? 

A. The fall of 1939,—I believe it was 1939 that 
Mr. Turk and myself decided it would be to the 
advantage of the Company if I did the produce- 
tion, took over the production of electric fence 
controllers in Chicago, and he took over the sales 
of the product of the West Coast. This action was 
taken because Mr. Turk was already familiar with 
the jobbers and dealers on the West Coast, and 
it would be easier to establish our outlets, and 
less expensive, than it would for me to try to estab- 
lish outlets here in the Middle West. 

@. You said that Mr. Turk decided this and 
Mr. Turk decided that; how did you know that? 

A. Mr. Turk and I had the correspondence back 
and forth, and that was our decision. 

Q. In other words, the answer to the forego- 
ing question is of your own knowledge and in- 
formation ? A. Yes, sir. [358] 

Q. Did you enter into any arrangement with 
Myr. Turk? 

A. Well, that was our understanding that he 
would sell wherever he could and do the traveling; 
and I would concentrate on the manufacturing. 

Q. You used the expression, Mr. Turk was go- 
ing to sell; did he have any specific territory? 

A. Well, not particularly at that time; ii was 
anywhere out there that he could cover. 
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Q. What do you mean, out there? 

A. From Vancouver, any territory that he could 
get a good salesman. It was generally accepted 
that he would sell from, oh, the Western States; 
because it was more easily accessible to him, and the 
shipments could be made directly to Vancouver 
and then disbursed to other States. Usually, we 
thought of it as from, oh, Wyoming, Colorado and 
the west. 

Q. Did Mr. Turk forego anything in order to 
enter into this arrangement with you? 

A. Well, he discontinued the production of fence 
controllers out there, or re-assembly of them, and 
handled just the sales of the merchandise I pro- 
duced. 

Q. Did you have any other distributors out on 
the West Coast at that time? 

A. Well, only the ones that worked directly with 


Q. By “him,” that is Mr. Turk? [359] 

A. Yes, Mr. Turk: I believe we did lave one 
in Denver that J sold direct. 

Q. Was this an exclusive distributorship that 
vou turned over to Mx. Turk, or not? 

A. Well, I presume you would call it that; be- 
cause I always turned over all inquiries, and so 
forth, to him to be sold by Mx. Turk. 

Q. What name were you operating under im 
Chicago ? 

A. Under the name of International Electrie 
Fence Company. 
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Q. So that your answer now is that Mr. Turk 
has had an exelusive distributorship for the West 
Coast, with the exception of a few accounts in 
Denver, or one account in Denver, I believe you 
testified to? A. Yes. 

Q. How long did this arrangement continue? 

A. ‘This arrangement continued until June, 1943. 

Q. What happened in June, 1943? 

A. In June, 1948, Mi. Turk came back to Chi- 
eago, and we formed a partnership; and the part- 
nership was formed by the purchase of the Electric 
Service Systems in Minneapolis by Turk and my- 
self, and also by Mr. Turk, giving me a half of 
his one-half interest in the Vancouver office; and 
he also turned over to me accounts that he had 
in other States; that is, I should say he turned over 
to the Company here [360] in Chicago. 

@. You mentioned the Vancouver office; was 
that a corporation or a partnership ? 

A. That was incorporated in Washington, I be- 
lieve, and owned exclusively by Mr. Turk and Mr. 
Hughes; that is, I am quite sure that is true. 

@. When you say one-half of his half of the 
Vancouver office, what do you mean by that? 

A. Well, possibly a one-fourth interest in the 
business out there. 

@. Would that be in the form of stock? 

A. Yes. | 

Q. Or capital assets, or what? 
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A. It was stock; and, I presume, everything 
that goes with that; but I assume that is stock, 
and would be a one-fourth interest in the business, 
in regard to dividing profits in the business, or 
in value. 

Q. Do you recall how many shares of stock that 
was? 

A. I believe it was one hundred shares. 

Q. As a stockholder, now, in the Washington 
corporation, do you know what the name of that 
corporation was? 

A. Yes; that was the International Electric 
Fence Company, Ine. 

Q. Do you know what the prime asset of that 
corporation was, as a stockholder? [361] 

A. Would you clarify that a little bit? 

Mr. Boldt: Read the question again. 

(Pending question read by the Reporter and 
Notary.) 


The Witness: Well, the only thing that would 
be the merchandise, and the outlet, and the sales 
that they had im their possession, and the trade 
that was loyal to them. 

Q. (By Mr. Snow): You have genetally ane 
swered the question: Didn’t the Vancouver office, 
oy the Washington corporation ktiiown as Interna- 
tional Hlectric ence Company, Ine., have some- 
thine of extreme value which was exclusive with 
that corporation ? 

A. Well, yes, they did; they had the outlets, the 
sales outlets, which were very important. 
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Q. By sales outlets, what do you mean by that? 

A. Well, I mean the territory they were familiar 
with and were known in the field out there. And 
their greatest asset, I would say, would be in the 
sales in that territory, greater than their inven- 
tory, or such. 

Q. Mr. Soper, do you know, of your own knowl- 
edge, being a stockholder in the Washington cor- 
poration, what the main asset of that corporation 
was? 

A. Well, their turning over of electric fences. 
By that term I mean their sales was their great 
asset. It was the fact it was able to merchandise 
a lot of electric fence controllers, which in turn to 
me meant profits; and [362] their right to sell in 
that territory, or how you would term it. The big 
asset would be their ability to sell merchandise. 

Q. Mr. Soper, you testified that prior to June 
of 1943 you manufactured and/or assembled and 
shipped electric fence controllers, and analogous 
equipment, to the International Electric Fence 
Company of Vancouver, Washington; did you ever 
ship any electric fence controllers to a Mr. EH. A. 
Wyatt, of Parma, Idaho, and to Charles Klint, 


of Fresno, California? A. Yes, sir. 
Q. Your answer is that prior to June of 1943 
you did that? A. Yes, sir. 


®. Did you invoice those fencers to either Mr. 
Wyatt or Mr. Klint? 
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A. No, sir; I invoiced those to the Vancouver 
office. 

Q. Why? 

A. Well, that was the arrangement between the 
Vancouver office and myself; and any merchandise 
that was sold in that territory, they were respon- 
sible for the moneys. 

Q. Do you know who this Wyatt and Klint 
firm are? 

A. Yes; they are distributors, or were distrib- 
utors for the Vancouver office of the International 
Electric Fence Company. [363] 

Q. Now, subsequent to June 1, 1943, did you 
ever ship any electric fencers, controllers or analo- 
gous equipment, to the Wyatt firm and the Klint 
firm ? A. Subsequently, you mean before? 

@. And after? 

A. After, yes, I did; but they were shipped 
from the Minneapolis office of the Electric Service 
Systems. 

Q. To whom did you invoice those shipments? 

A. At that time Mr. Turk and I had formed 
the partnership, and I billed all the invoices to 
the Chicago office of the International Electrie 
Fence Company. 

Mr. Snow: Will the Reporter please mark this 
document as Plaintiff's Exhibit 1 for identifica- 
tion? 

(Plaintiff’s Exhibit 1 marked for identifi- 
cation by the Reporter and Notary.) 
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Q. (By Mr. Snow): I hand you Plaintiff’s 
Exhibit 1, and ask you if you recognize that docu- 
ment? 

The Witness: Yes; this is the agreement be- 
tween Mr. Turk and myself, that was drawn in 
June, 1948; and it appears to be a duplicate of 
the original copy. 

Q. Have you examined that copy, Mr. Soper? 

Ue es. 

Q. Would you say that that is, as far as you 
are aware, an exact copy of the original of that 
document ? A. Yes, sir. [864] 

Q. (By Mi. Snow): Will the Reporter please 
mark these labels as Plaintiff’s Exhibits 2, 3 and 
4 for identification ? 

(Plaintiff’s Exhibit 2, 3 and 4 marked for 
identification by the Reporter and Notary.) 


Q. (By Mr. Snow): I hand you Plaintiff’s 
Exhibits 2, 3 and 4, and ask you if you can identify 
them ? 

The Witness: Well, this Exhibit 2 is the name 
plate used on the International [Electric fence 
Company products. 

Q. From when to when? 

A. Well, I would say from about 1943 up to the 
present date, as far as I know. There is a little 
variation in the portion right in back of the word 
‘*Approved’’ in this particular name plate. I don’t 
know whether that 1s important, or not. But the 
general construction and the word International are 
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identical with those used from 1944, that I know of 
definitely. 

Q. When in 19442 

A. From June of 1943 until about June of 
1944. 

Q. Will you go on? 

A. And Exhibit 3 is a name plate that was used 
from 1939, 1 believe it was, up until 1944; and I be- 
lieve it was continued after that date. This Exlibit 
3 was our original metal name plate. 

Exhibit 4 is a decal and that was used by some- 
one other than myself. [865] 

Q. Did vou use one similar to that, Mr. Soper, 
in the conduct of your business as International 
Electric Fence Company ? 

A. Yes, we did; from 1940, or thereabouts, we 
used one similar to this in outline, except the words 
‘Electric Company’’ used to be ‘‘Electrie Fence 
Company.’’ 

Q. Was the name International written substan- 
tially the way it is there? 

A. Yes; but the name International, in seript 
and designed as it is here on Exhibit 4, is identical 
to all the names that we have used dealing with 
the company name of International. 

Q. From then to when? 

A. Well, from the very beginning, when we 
first conceived the company. 

Q. When was that? 

A. It was the spring of 1938. 
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Q. To when? 

A. To 1944, when I no longer was with this 
, company; but I know they continued to use the 
name, and in script. 

Q. Calling your attention again to Plaintiff’s 
Exhibit 2, I believe you testified that that label 
was used from June, 19438, until 1944, when you 
no longer were associated with Mr. Turk; was the 
name International as it appears on Plaintiff’s 
Exhibit 2, and the general makeup of that label, 
used prior to June of 1943, to the best of your [366] 
knowledge and belief ? 

A. I don’t beheve it was; I think it was after 
1943 that we adopted this diamond-shaped design. 
However, I cannot be certain of that; but the name 
International is the same on the metal unit. But 
the name Vancouver, Washington, and New York, 
New York, and Chicago, Illinois, was always used 
on our name plates up until about some time in 
1943; I don’t know just when that was, when we 
struck out the word New York, I believe; I may be 
wrong on that; but it was only a matter of a few 
months there, I believe, we struck out the word 
New York. 

Q. Well, now, that statement is in direct con- 
tradiction of the statement that you made with 
reference to the decal, Plaintiff’s Exhibit 4. 

A. Yes. 

@. Which you say you used since you started 
in business in 1938; I am speaking now primarily 
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of the diamond shape. What was the shape of the 
decal you used in 1938? 

A. I must correct myself in that, in that the 
metal plate was an clongated plate, and the decal 
was diamond shaped. There was a little differ- 
ence there in design of the metal and the decal; 
that was the difference. 

Q. Now, you mentioned that you discontinued 
in this business in 1944; would you mind explain-. 
ing that? 

A. Well, in 1944 Mr. Turk and I dissolved our 
partnership. [3867] 

Q. Do you know what month that was? 

A. That was in June, I believe; I am pretty sure 
it was in June. And at that time we divided our 
interests in our combined business in this manner: 
T took the Electric Service Systems Company, Inc., 
up in Minneapolis, Minnesota. Mr. Turk took the 
Chicago office of the International Electrie Fence 
Company. And I gave back to him the shares of 
the International Electric Fence Company, Ine., 
of Vancouver, Washington, that I owned, you 
might term it. 

After that date, the International Electrie Fence 
Company in Chicago belonged to Ma. Turk, as did 
a half interest in the Vancouver office of the Inter- 
national Electric Fence Company, Inc.; and I had 
full possession of the Electric Service Systems, 
Ine., of Minneapolis. 
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Q. When you mentioned that you turned over 
to Mr. Turk the International lectric Fence Com- 
pany at Chicago, did that transfer include the good- 
will, assets, and trademarks of the International 
Electric Fence Company, of Chicago? 

A. Yes, it included everything, all the merchan- 
dise; and there was some little settlement on the 
side, as far as money was concerned. It turned 


over everything to him, but 

Q. Did you ever use the name International, o1 
International [868] Electric Fence Company in con- 
nection with the sale and manufacture of electric 
fencers by the Electric Service Company, of Muin- 
neapolis, after June of 1944? 

A. Yes, I did. But, as I recall it, those name 
plates applied there were with the Vancouver office, 
and some time in the fall of 1948 we produced some 
merchandise for him. 

Q. For whom? 

A. For the Vancouver office, Mr. Hughes; and 
we attached thereto name plates that were similar 
in design to the exhibit you have here. 

Mr. Boldt: Now, what period was that, Mr. 
Soper? 

The Witness: That was in the fall of 1943; in 
the fall of 1948 we attached some of those name 
plates to merchandise manufactured for the Van- 
couver office of the International Electric Fence 
Company. 

Q. (By Mr. Snow): In the fall of 1948, who, to 
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the best of your knowledge and belief, were the 
owners of the Vancouver office? 

A. Well, maybe I got my dates mixed; now, 
just a minute here: I made a mistake there in my 
dates; it should have been 1944. Because it was 
after I—just a moment; will you go back to that 
question once more? 

@. You previously, in answer to the last ques- 
tion fully answered, stated that in the fall of 1948 
you had [869] shipped electric fence equipment 
with the name International thereon to Hughes, at 
the Vancouver office; now, my question was, who 
were the owners of the Vancouver office in the fall 
of 19432 

A. I think that my thinking in answering the 
question previously was a little bit in error; I was 
thinking of the time after 1944. It is true that we 
did ship considerable merchandise to the Vancou- 
ver office in 1943, and we used the same name plate 
that was used at Chicago. We also shipped con- 
siderable merchandise to E. A. Wyatt at Parnig 
Idaho, and to Mr. Klint out at Fresno. Now, that 
billing from Electric Service Systems was done from 
the International Itlectrie Fence Company of Chi- 
cago. 

Q. Now, let us go back to where we got off the 
track here, and refer back to the question that I 
gave to you; and that is, after June 1, 1944, 

A. Yes. 

oO. 


electric fencers and fencer equipment, ever apply 


did you, in your manufacture and sale of 
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the name International or International [Electric 
Fence Company to fence controllers? 

Lees. 

Q. Would you explain that, please? 

A. Yes; 1 put name plates bearing the name In- 
ternational on electric fence controllers sold to Mr. 
Hughes of the [870] Vancouver office of the Inter- 
national Electric Fence Company ? 

Q. Subsequent to June 1, 1944? A. Yes. 

Mr. Snow: Will the Reporter please mark this 
as Plaintiff’s Hixhibit 5 for identification, which 
consists of a metal name plate and a decalcomania? 

(Plaintiff’s Exhibit 5 marked for identifica- 
tion by the Reporter and Notary.) 


Q. (By Mr. Snow): I hand you Plaintifi’s Ex- 
hibit 5 for Identification, and ask you if you can 
identify it. 

The Witness: Yes; the Metal name plate in a 
diamond shape is one of the name plates that we at- 
tached to electric fence controllers for the Interna- 
tional Electric Fence Company of Vancouver, 
Washington. 

Q. Subsequent to June 1, 1944? 

A. Yes; I believe it was in the fall or spring 
that we used this name plate, the spring of 1945, 
I believe. The decaleomania, or commonly called 
a decal, was attached to merchandise shipped to 
the Vancouver office; that is, it was attached to elec- 
tric fence controllers. 

Q. When? 
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A. In either late 1944 or 1945. 

Q. Did you make the metal plate and the deeal 
of Plaintiff's Exhibit 5, or were they furnished 
to you? [371] 

A. No, we helped draw them up; I will say 
that. We helped to draw up the design. 

Q. Of what? 

A. Of these name plates and the decalcomania, 
and traded views back and forth with Ma. Hughes, 
and had them made to his specifications, and sug- 
gestions. 

Q. Did he pay for them, or did you pay for 
them ? A. We paid for them. 

Q. When you say ‘‘we,’’? whom do you mean; 
you said ‘‘we’’ designed with Mr. Hughes. 

A. In the term ‘“‘we,’’ I meant Mr. Hughes and 
J designed it, more or less, through the mails. He 
came across with the basic idea, and I helped line 
it up so that it would be more fitting to the product 
it was going to be attached to. 

Q. When you say the basic idea, what do you 
mean by that expression ? 

A. Well, the basic idea is this: that he made 
a rough draft of what he wanted in the way of a 
name plate. 

Q. You are referring now to the metal name 
plate attached to Plaintiff’s Exhibit 5? 

A. ‘To any and all name plates that were put 
on his merchandise; he made the rough draft and 
sent it to us; and then we worked it over and sent 
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it back for his approval. And then after it was 
sketched up and approved by Mr. [372] Hughes, we 
would take it to the name plate manufacturer; he 
would make a detailed sketch and draw what we 
eall a proof of the name plate, and then that was 
forwarded to Mr. Hughes for his final okay. And if 
it was proved to be as he wanted it, we went ahead 
and had them made. 

Q. I don’t quite get the reason for your use of 
‘basic idea,’’? and I don’t think you have explained 
it. 

A. Well, maybe we should term it this way: 
The design of the name plate was first originated 
with Mr. Hughes. 

Q. Had you been shipping, prior to that time, 
electric fencers and such equipment bearing the 
name International in the form of a name plate 
Shown in Plaintiff’s Exhibit 2, to Mr. Hughes? 

A. Prior to what time, sir? 

@. Prior to June 1, 1944? A. Yes, we had. 

Mr. Snow: Off the record, please. 

(Discussion, not for the record.) 


Q. (By Mr. Snow): Mr. Soper, in the begin- 
ning of this deposition you stated that you had an 
exclusive sales arrangement with Mr. Turk, is that 
correct; that is, prior to the formation of a part- 
nership agreement June 1, 1943? 

A. Yes; we had that sort of agreement, that he 
would sell in the West and I would stick to manu- 
facturing. 
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Q. Exclusively? [373] 

A. Well, [ pfesume you would term it that Way 

Mr. Boldt: An oral thing, was it? 

A. Well, it was oral and more or less written 
too. I beheve My. Purk came kack here one time 
and we sat down on a pile of lumber and talked it 
over. That was when we first more or less set up 
that thought. We never had any contract, or any- 
thing like that. T presume it was in our correspond- 
ence; what the sale was definitely, would be stating 
something I am not so sure of. But we did adhere 
more or less to that, and any inquiries that I re- 
ceived from the territory west of Colorado or Idaho 
I would forward to Mr. Turk to take care of. 

Q. (By Mr. Snow): Then, according to your 
testimony, there never was a formal, written docu- 
ment relative to this exclusive sales arrangement? 

nee NO: 

Q. Did you at any time make an exclusive sale 
agreement with Ilughes or the International Elec- 
tric Fence Company of Vaticouver, or was that 
deal made hetween Turk and Hughes? 

A. That was a deal between Mr. Turk and Mir 
Hughes. Refresh my memory on the date, please— 
well, that wouldn't make any difference, anvway. 

Myr. Turk: Late in 1941. 

The Witness: That is all right; I never entered 
into [874] any exclusive deal with Mr. Hughes at 
any time, or any type of sales deal. 

Q. (By Mr. Snow): Now, in your testifiomm 
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you stated that after June 1, 1944, you sold electric 
fencers to Mr. Hughes, of International Electric 
Fence Company of Vancouver, Washington, with 
a name plate similar to or identical with Plaintiff’s 
Hxhibit 5; can you tell us approximately the number 
of electric fencers bearing the name International 
that you sold to Mr. Hughes or the International 
Electric Fence Company during the period, say 
June of 1944 to April 22, 1947? 

A. We sold a little over 3,000 fencers bearing 
the name of International attached thereto; I think 
it was 3200, or something like that. 

Q. Might there be in that group of a little over 
3,000 fencers, any equipment that might bear the 
name National? 

A. Yes, there were some fencers sold with the 
name National attached thereto; I believe that was 
somewhere in the neighborhood of 300. 

Q. Can you tell us the approximate invoice price 
of those approximately 3200 fencers that you just 
testifies to? 

A. Yes; it was in the neighborhood of $26,000 or 
$27,000 of the two combined fence controllers. 

Mr. Boldt: Is that the price that you billed 
Hughes [875] for them, you mean? 

The Witness: Yes, sir. 

Q. (By Mr. Snow): Now, your testimony was 
in the period of approximately from June 1, 1944, 
to April 22, 1947; now have you any idea as to the 
number of fencers that you sold to Hughes, of the 
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International Fence Company, from that period, 
Apri] 22, 1947, to date, bearing the trade-mark In- 
ternational ? 

A. That is April, isn’t it, you say? 

Q. Yes, April 22,1947, to date, bearing the maine 
International. 

A. That is April 22, 1944? 

Q. No, 1947. 

Mr. Boldt: From the last date ahead there. 

The Witness: That is over a year; I just want 
to get this in mind a little bit. Oh, I suppose I have 
sold 300 or 350 fencers, or something like that. 

Q. (By Mr. Snow): And the invoice price of 
that would be approximately what? 

A. Let’s see: I suppose 

Q. The ageregate total. 

A. Yes; I will do a little thinking here: Oh, I 
suppose around 3,000 or 4,000 dollars, mavbe 5,000 
dollars worth; I think $5,000 dollars would be the 
supreme amount. It is a little hard to judge, since 
I am not quite so [876] closely associated with 
actual orders feceived in my faétory as 1 1sedieie 


be, due to my turning over to the purchasing agent 
the processing of orders coming in and going out. 

Q. Would you tell us, please, if you can. What 
the approximate number of the fencers is that vou 
have sold to Mr. Hughes, or the International Elee- 
tric Fence Company, Vancouver, Washington, dur- 
ing the period April 22, 1947, to date, bearing the 
trade-mark National? 
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A. Wait a minute; maybe I made a mistake 
here: what was that date again? 

Q@. April 22, 1947. 

A. I think I made a mistake a minute ago, in 
that I didn’t put any name plate on the fencers sold 
after June J, 1947. So the question I answered a 
moment ago would have to be retracted by me as an 
error, because I was thinking of the total number of 
fencers produced, rather than those that I put the 
name International or National on. 

Q. Will you please correct your answer, then, 
Mr. Soper? 

A. I don’t believe that would be over 100 fencers 
sold, at the very maximum, from April 22nd to the 
present date, bearing the name National or Inter- 
national attached thereto. 

Q. And that figure would aggregate what, ap- 
proximately, [377] as an invoice price? 

A. Qh, we will say $800 or $1,000. 

@. Have you ever shipped any of this type of 
equipment to Mx. Hughes, or International Electric 
Fence Company of Vancouver, Washington, that 
did not bear any trade-mark International or Na- 
tional ? 

A. Yes, sir; we ship considerable merchandise 
to him without the names International or National, 
or any name attached thereto, except some of our 
own merchandise, which had our own name attached 
thereto. 
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@. Has that been a polity of your conpany, 
from any period of time? 

A. That has been the policy since June of 1947, 
when Mr. Turk and myself entered into an agree- 
ment whereby I would not use or attach the name 
International to any product going to Mr. Hughes. 

Q. Did vou use the name International on any 
product that you shipped ont after June 1, 1947? 

A. No, I have not. 

@. Have vou sold any stock prods to the Inter- 
national Electric Fence Company of Vancouver, or 
Mr. Hughes, bearing the trade-mark International ? 

A. Yes, we sold considerable prods to him. What 
date did vou have in mind there? 

Q. June 1, 1944, to, let’s make it April 7, 1947. 

A. Yes, we shipped approximately 1100 stock 
prods; and I would say that ninety per cent of 
those went out under the name of International ; 
the other ten per cent went out under the name of 
National. 

Q. What was the approximate invoice price of 
those 1100 stock prods? 

A. The invoice price was about $2700. 

Q. Was that your invoice price to Mr. Huglies, 
of the International Electric Fence Company of 
Vancouver, Washington ? A. Wes, sig 

Q. Did you ever ship any stock prods after 
April 7, 1947, to Mr. Hughes, or the International 
Electric Fence Company, bearing either the name 
International or National? 


a 


International Klec. Fence Co., ete. 467 


(Deposition of Vernard Soper.) 

A. I don’t believe so; although we could have 
shipped some. Normally, that is kind of a quiet 
season. We may have shipped a few; if we did, it 
would not have been over 24, or 50. 

Q. We are talking, Mr. Soper, about the period 
from April 7, 1947, to date; and you mentioned the 
word ‘‘season.”’ 

A. I meant the season between April and June 
of 1947. You mentioned the word National or 
International attached thereto; we shipped consid- 
erable out there without a name attached—oh, a few 
hundred; I wouldn’t say it would be [879] con- 
siderable, but I would say a few hundred. 

Q. By referring to a few hundred, you are re- 
ferring to the period April 7, 1947, to June 1, 1947? 

A. No, after that date, and without any name. 

@. Can we be just a little more explicit: How 
many did you ship from April 7, 1947, to June 1, 
1947? 

A. Oh, 1 would say possibly fifty, or there- 
abouts; possibly none. 

@. What did you do after June 1, 1947, with 
reference to the International Electric Fence Com- 
pany and Mr. Hughes, in the shipping of stock 
prods? 

A. We shipped them without any name at- 
tached thereto. 

Q@. Did Mr. Hughes, after June 1, 1944, ever 
agree with you to absolve you from any liability or 
blame in case of trade mark infringement of use of 
the name International or National? 
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A. None, that I remember; there might have 
been, but I don’t remember of any such statement. 
It was just, I think there was some correspondence 
in the mail about the fact that he had that company 
out there, and had a right to use it as he saw fit. 
But whether there was any particular agreement, I 
don’t recall any right now. 

Q. Did he ever represent to you that he had any 
rights to the name International or National, from 
June 1, 1944, to date? [880] 

A. Well, yes, I believe so, in our correspondence 
and conversations, that he did claim he had rights 
to the name. 

Q@. As a manufacturer of this equipment and 
the placing thereon the trade mark International, 
were you ever charged with infringement of use of 
the trade mark International ? A. Yes, I was. 

Q. By whom? 

A. By My. Turk, of the International Electric 
Fence Company of Chicago, Illinois. 

Q. Did you hire a lawyer to represent you in 
that matter? ee 

Q. Did you pay the bill or did My. Hughes pay 
the bill for the lawyer? A. I paid the lawyer. 

Q. Were you ever recompensed by Alv. Hughes? 

A. No. 

Q. Now, referring back to the partnership agree- 
ment, you entered into a partnership on June 1, 
1943, with Mr. Turk; yon stated that Mr. Turk 
turned over to you as an asset of his, in order to 
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form this partnership, about 100 shares of stock 

in the Vancouver corporation, at which time you 

stated that corporation was composed of substan- 

tially Mr. Turk and Mr. Hughes; is that correct? 
ioe es, SIY. 

Q. Now, as a stockholder of that corporation, 
after [381] June, 1943, do you have any knowl- 
edge in your own mind as to what the main asset 
of that corporation was? 

A. Yes; the main asset of that company was the 
sales outlets; I mean by that, the earning power of 
the company due to its efforts and sales. I knew 
what they paid for the merchandise, and I knew 
what they sold it for. 

Q. Did you know of your own knowledge 
whether or not Mr. Turk turned over his exclusive 
sales franchise for the states of Washington and 
Oregon to the International Electric Fence Com- 
pany of Vancouver, Washington, prior to June 1, 
1943? 

A. No, I was not aware of the dealings between 
My. Hughes and Mr. Turk at that time; that is, I 
didn’t know just how they transacted their division 
of the profits. 

Q. Well, that does not answer the question, Mr. 
Soper. Would you mind repeating the question 
again, and see if you can get it? 

Mr. Boldt: Off the record. 

(Discussion, not for the record.) 


Mr. Snow: Read the question again. 
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(Pending question read by the Reporter and 
Notary.) 


The Witness: Well, I wouldn’t know; I still 
could not say just how they divided. I knew there 
was some system they had out there, of their own, 
that had to do with fencers; and I think there was 
accessories that they [382] bought from a concern 
here in Chicago. But prior to June, 1943, I was 
not in full knowledge of just how the business was 
transacted. That is about all I ean say on that. 

@. (By Mr. Snow): <All right; prior {to Miime 
1, 1943, you testified that you had entered into an 
oral agreement with Ma. Turk whereby Ma. Turk 
Was given exclusive sales franchise of electric 
fencers and analogous equipment for the West 
Coast; that is equipment that you manufactured, 
is that correct? Ae Yes, sim: 

Q. Did you, at any time prior to June 1, 1948, 
ever give an exclusive sales franchise to any of the 
Western states to anybody else? 

A. No: no, I had nothing to do with the sales 
out there in any respect, excepting as J mentioned 
once before, this Denver deal, which was a minor 
issue. 

Q. Mr. Soper, of your own knowledge, do you 
know whether or not the word International as a 
trade mark on electric fencers and feneing equip- 
ment was an asset in the sale of this equipment 
on the West Coast? 

A. Yes, it was, very much; because—possibly 
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it was not too much of an asset in 1938, but the 
latter part of 1989 it began to gain back its repu- 
tation; and fiom that time on, it was an asset. 

Q. Would you mind explaining why you say it 
was an [383] asset? 

A. Well, we had done a very successful job in 
producing an electric fence controller that met with 
the requirements of the farmers, and particularly 
the livestock raisers. And the word International 
became well known and established as a reputable 
house to do business with, and one that would put 
out an electric fence controller that met the require- 
ments in that particular area. 

Mr. Boldt: And then a recess was had until 1:30. 


Direct Examination 

By Mr. Snow: | 

Q. Mr. Soper, did the Washington corporation 
of International Electric Fence Company ever 
manufacture any merchandise of the same descrip- 
tive properties, or merchandise including electric 
fence controllers and equipment ? 

A. In 1988 and 1939, yes, there were controllers 
that were manufactured out there. 

Q. By the International Electrie Fence Com- 
pany ? 

A. International Electric Fence Company; yes, 
sir. 

@. And that company was who? 

A. R.H. Turk, at that time, and known as the 
International Electric Fence Company. 
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Q. To the best of your knowledge and _ belief, 
that was the only manufacturing done, was the 
manufacturing by International Electric Fence 
Company, or a corporation [384] by that name? 

A. Yes 

Q. To the best of your knowledge and belief, 
did the Washington corporation ever at any time, 
other than in 1938 and 1939, assert any rights to 
manufacture these electric fence controllers ? 

A. None that I know of. 

Q. Referring back to vour testimony earlier this 
morning, in order to clarify your testimony, did 
you ever at any time make any sales contract, exclu- 
sive or otherwise, with anybody on the West Coast, 
excepting Mr. Turk? 

A. No; no, I didn’t make any other agreement 
with anyone. 

Q. So that Mr. Turk is the only one who ever 
had an exclusive sales contract from you; is that 
correct ? 

Mr. Boldt: Well, I object to the form of that 
question. 

Mr. Snow: Well, it is answered. 

Q. I call your attention, Mr. Soper, to Plain- 
tiff’s Exhibit 2 for identification and Plaintiff’s 
Exhibit 5 for identification, and particularly the 
metal plate of Plaintiff's Exhibit 5 for identifica- 
tion; and ask vou whether or not there is any simi- 
larity between the two plates? 

A. Yes, | would say there is quite a bit of simi- 
larity, the prime difference being in the addresses 
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and models of the fencers. Otherwise, they are 
quite similar; except for size, of course. ‘There is 
one little difference under the word ‘‘approved,”’ 
which may be insignificant. 

Q. Does the No. 106, Model No. 106, mean any- 
thing to you? 

A. Yes; it designates a definite type of electric 
fence controller. 

Q. Who adopted that number, to your knowl- 
edge, if anybody? 

A. Well, it has been a unit number of the Inter- 
national Electric Fence Company; and I believe 
both Mr. Turk and Mr. Hughes have used that 
number ? 

Q. Do you know who used it first? 

A. Well, it was used originally from the office 
at Chicago, shipped to the Vancouver office and 
sold there, that particular model number; and it 
was continued that way by both companies. 

Q. By Chicago office, do you mean the partner- 
ship between you and Mr. Turk, or when you were 
doing business here in Illinois? 

A. Well, both; it has always been used here, 
and it has been an old model number that we have 
used since, oh, I presume, 1940, or thereabouts, I 
believe, when it first came into existence. [386] 

Mr. Boldt: When you use the word ‘‘we”’ there, 
you are referring to both the Vancouver company 
and the Chicago company? 

The Witness: Yes, sir. 
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Q. (By Mr. Snow): Referring to the words 
‘‘Model No. 411,”’ does that mean anything to you? 

A. Yes, that was a fence that was designed in 
about 1939 or 1940, and it was a particular type of 
unit that we made; and it represents, you might 
say, electronic type of fence controller. 

Q. Whom do you mean by ‘‘we’’? 

A. That was Mr. Turk and myself. I did some 
of the designing, and so forth, here, and sent it 
out to him, and he would make his suggestions, and 
so forth, as to improvements necessary, as to actual 
operating of the umit on his farm, and other farms. 

Q. When you say ‘‘we,”? again, whom do you 
mean ? 

A. Mr. Turk and myself in this case, sif. 

@. And when was that, again? 

A. What was in 139sand 1980: 

Q. Does the expression ‘‘ Model No. 44D’’ mean 
anything to you? 

A. Yes; that is a continuous current unit. The 
exact date of giving that model number out is not 
clear in my mind, however. [887] 

Q. Do von have any idea as to the date? 

A. Oh, I suppose somewhere around 1943, or 
thereabouts, I believe. 

Q. Would it be before or after you entered into 


ry 


an agreement with Ma. Turk to form a partner- 
ship? 
A. I can’t rightfully say just when that model 


number came into existeneée. 
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Q. Did you ever make any fence controllers 
under that designation ? Ay Yeseorr 

Q. For whom? 

A. Well, I know I have made them for the 
International Electric Fence Company at Van- 
couver. 

@. When? 

A. Well, that would be after 1944; and it seems 
like I made some for the company here at Chicago, 
but I am not sure. 

Q. You wouldn’t know when, then? 

A. No, I don’t; I still don’t know. 

Q. Does the designation ‘‘Model No. AD 31” 
mean anything to you? 

A. Yes; that particular unit was our original 
electric fence controller manufactured as a continu- 
ous current unit. It was our first unit, I should say, 
manufactured with the continuous current use; and 
that unit was manufactured [888] first in 1939, I 
believe. And I manufactured that here and shipped 
it to Mr. Turk at Vancouver, Washington, and it 
was sold under the name International Electric 
Fence Controller. 

Q. Did you ever make any of these controllers 
which you have identified as No. 106411, 44D, and 
AD 31 for Mr. Hughes and International Electric 
Fence Company, since July 1, 1944? 

A. Yes, sir. 

Q. Did you label those controllers with those 
numbers ? A. Yes, sir. 


476 International Electric Co. vs. 


(Deposition of Vernard Soper.) 

Q. Who was responsible for your labeling them 
as such ? 

A. Well, Mr. Hughes asked me to attach that 
name plate to them. 

Q. By the expression ‘‘name plate,” what do 
vou mean by that? 

A. Well, such as your Exhibits 2, 3, 4 and 5. 

Q. 1s there a name plate in front of you that 
Mr. Hughes asked you to attach to those devices, 
which would exemplify that type of marking? 

A. Yes; Exhibit 5, bearing the Model No. 44D, 
is such a name plate. 

Q. M1. Soper, do you have any interest in this 
controversy ? A. No, sir® [389] 

Q. Is anybody paying you to testify here today? 

A. No, sir. 

Q. Are you testifying on vour own free will and 
accord ? A Yes, Sil", 

Mr. Snow: I now offer into evidence Plaintiff’s 
Exhibits 1 throngh 5, inclusive. 

Mv. Boidt: And, of course, objections are re- 
served, like everything else, of course. 

Mr. Snow: You witness, "Wh. Boldt: 

The Court: I think we will take the afternoon 
intermission and then we will proceed. J want to 
say that my reason for wanting it in the record is 
that it gives a more complete stenographic record 
and it gives the Court an opportunity to hear 1 
the second time. 


International lec. Fence Co., etc. ATT 


(Deposition of Vernard Soper.) | 
(Whereupon, at 2:45 o’clock p.m., January 
17, 1949, a recess was had until 3:00 o’clock 
p-m., January 17, 1949.) 


(Counsel heretofore noted being present, the 
following proceedings were had.) 


The Court: You may continue. 


Cross-Examination 
By Mr. Boldt: 

Q. Mr. Soper, in order to get the over-all pic- 
ture together in one place, I would like to kind of 
summarize, if we can, the major developments in 
the operation of [390] this business; will you fol- 
low me for that purpose? A. Yes. 

Q. As I understand it, in 1938, you had this 
Oxvegon corporation ? Uke SCOS Shue: 

Q. That you and Mr. Turk were the owners of ? 
| A. Yes, sir. 

@. And you operated under that corporation for 
a period of time, when you found it necessary for 
you to go to Chicago and Mr. Turk to go to Van- 
couver; that was in 1938, also, the latter part of 
the year? 

A. J might make one correction there: I came 


_ to Chicago in the spring. 
| Q. And he went to Vancouver in the fall, or 
| August ? A. Yes. 
| Mr. Snow: What year, now? 
| ‘The Witness: 1938. 
Q. (By Mr. Boldt): Then, the next major de- 
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velopment was the incorporation of the Washing- 
ton business, wasn't it? x Wes, sim 

@. Did vou know of the Washington corpora- 
tion being formed? 

A. Well, I knew that Mh. Turk was trying to 
acquire some money; I didn’t know just how he was 
going to set it up at that time. But I knew as soon 
as it took place, [391] yes. 

Q. And that was in October, 1941? 

A. Yes, I believe that was right. 

Q. And that corporation, when it was organized 
under the laws of the state of Washington, had the 
same name as your old Oregon corporation had 
had; 1s that correct? A. Yes, I believe. 

Q. Identically the same, yes? 

A. Yes, I believe that’s right. 

@. International Electric Fence Company, Ine. ? 

A. Yes, I believe that’s right. 

Q. And you knew that, of course, from the time 
it was organized ? A. Yes. 

Q. You vourself, however, didn’t participate im 
the organizing of that Washington corporation ? 

A. No, sir. 

Q@. That was something that Mr. Turk and Mh. 
Hughes attended to? A. Xs, sie 

@. And you yourself had no interest of any 
nature in that business, in the Washington corpora- 
tion business ? Ao Noy 1 dadinete 

Q. In other words, you held and owned no stock 
in the Washington corporation at that time? [892] 

A INO, sit: 
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Q. You didn’t participate in the organization of 
the corporation in any manner? #. No, sir. 

Q. You were not an incorporator, nor in any 
other manner did you participate in the organiza- 
tion of that corporation? A. No, sir. 

Q. Excepting that you did know it was being 
organized, and you knew of its activities under the 
very identical name that you had previously had 
for the Oregon corporation ? A, Wessel 

@. In the meantime the Oregon corporation had 
discontinued business, had it? 

A. Yes, I think it had just been dropped. 

Q. It had just expired? A. Just expired. 

Q. And that was some time prior to the organi- 
zation of the Washington corporation? 

A. Yes; I would say about a year and a half or 
two years, something hke that. 

@. Would you say that the Oregon corporation 
expired, in the sense of being actively engaged in 
business, about the time that you and Turk split 
up and you came back to Chicago and he went to 
Vancouver ? 

Yes; only, I was here in Chicago all the time. 
A little bit before he got to Vancouver? 
Yes. 

But, I mean it was about that year, 1938? 
Oh, yes, sir. 

That the Oregon corporation ceased fune- 
tioning as an active concern; is that right? 

A. Yes, as an incorporated concern. 


OPOopoer 
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Q. That is what I mean. A es: 

Q. Did you actually go through legal forms of a 
disolution of that Oregon corporation ? 

A. Not to my knowledge, no. 

Q@. You just simply didn’t do anything more 
about it, is that it? 

A. It just died on the vine, I guess. 

@. And you and Turk both considered it as a 
dead entity, the Oregon corporation ? 

A. Yes; yes. 

Q. Now, after the organization of the Washing- 
ton corporation in October, 1941, Mr. Turk con- 
tinned out in the Vancouver area for some time 
after that, did he not? 

A. Just a moment on that, now 

Q. What I mean is, he continued living and 
working and being active in the Vancouver area ? 

A. Yes; oh, yes. [394] 


Q. That is what I am getting at. A. Yes 
Q. In other words, he didn’t actually come to 
Chicago, Mr. Turk ? A, No. 


Q. Until June of 1943? 

m Yes: thes nicht. 

Q. So, between 1941, when the Washington cor- 
poration was organized, and June of 1943, when 
Turk came to Chicago, Turk and Hughes together 
were conducting and operating the Washington 
corporation husiness ? K... Yesumieanes 


Q. Is that right? A. Yes, sir. 
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Q. Then, after June of 1943—well, I guess in 
June of 1943, you and Turk entered into this part- 
nership agreement which is evidenced by this paper 
marked here Plaintiff’s Exhibit 1 for identification ? 

m~. Yes, sir. 

Q. Now, at that time, as I understood it, you 
made a certain arrangement with Turk whereby 
he was supposed to give you a certain interest in 


the Washington corporation? A. Yes, sir. 
@. Supposed to give you certain stock? [395] 
ey Wes, sir. 


@. Did you ever receive that stock? 
A. Well, not actually; no. 
Q. That is what I mean; did you ever have in 


your hands the stock perneneed A. No, sir. 
Q. Were they ever transferred to your name on 
the books ? A. No, sir. 


Q. Were you ever officially recorded on the 
books of the Washington corporation as a stock- 
holder of that corporation? 

A. I don’t believe so; I don’t know about that, 
for sure. 

Q. Did you ever vote any of your stock in the 


affairs of the Washington corporation ? 


A. No, sir. 
Q. Did you ever, in any manner whatsoever, 


- exercise any rights or prerogatives or privileges as 


' a stockholder of the Washington corporation ? 


A. No, not only just our suggestions between 


_ Dick and myself. 


482 International Electric Co. vs. 


(Deposition of Vernard Soper.) 

@. That is, between you and Pirk? 

mn Ves. 

Q. But, I mean so far as the affairs of the 
Washington [896] corporation were concerned, did 
you ever exercise any functions in connection with 
it at all? A. No, sir. 

Q. ‘This partnership that you formed with Turk 
was terminated almost exactly a year later; in other 
words, June 1, 1944, is that right? 

my, “Ves, sir’. 

Q. So that that continued only for about a 
period of a year? AG Yessy sir: 

Q. And then after you terminated your part- 
nership arrangement with Turk, you went to Minne-— 
apolis, or continued operating the Minneapolis 
business ? A. Yes, sie 

Q. The Electric Service, and he stayed here in 
Chicago, with the office that was here; is that right? 

AL Yeswsir. 

Q. And that continued, then, until July 1, oF 
about July 1 of 1944, when Mr. Turk sold all of 
his interest in the Washington corporation; is that] 
correct ? 

AA. Yes, that is my information; yes, sir. 

Q. [From whom did you learn that faet, thag 
Turk had sold all of his interest in the Washington 
corporation ? 

A. Well, IT learned that fact from both Wim 
Hughes and Mr. Turk. [3897] 

Q. Both of them so informed you about that 
time? 
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me Yes. I might say, I think that Dick spoke 
to me about the fact that he was going to sell, or 
was making overtures, or Mr. Hughes was making 
overtures; at least, they were working together, 
and then he went up there and made the deal. 

Q@. When you say Dick, you are speaking of 
Mr. Turk? A. Yes, sir. 

Q. And you say Mr. Turk told you at the time, 
or about the time that he made a sale to My. 
Hughes, that he was proposing to sell his interest 
in the activities of the Washington corporation ? 

Nee ieee sir. 

Q. Is that right? A. Yes, sir. 

Q. And did Mr. Turk undertake at that time, 
or any later time, to indicate to you that there was 
any reservation of any kind as to what he was sell- 
ing to Mr. Hughes? 

A. No, at that time he didn’t say anything about 
it; he just said he was selling out, and I didn’t go 
into it much; because it was of no particular inter- 
et tO me. 

Q. Well, now, Mr. Turk knew at that time that 
vou were still manufacturing fencers, didn’t he; 
or did he? 

A. let’s see; that is in 1944, isn’t it? 

Q. Yes. [898] 

A. Yes, I was still manufacturing fencers. 

@. And presumably would sell fencers to Mr. 
Hughes, or anybody else who wanted to buy fencers? 

A. Well, I was not manufacturing them at that 
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time primarily for My. Turk; but they were 
shipped—wait a minute; yes, 1944, we are talking 
about. 

Q. That’s right; 1944, from the time that you 
terminated your partnership with Turk he had 
no strings on your operations in Minneapolis, nor 
you any on lis here; is that mght? 

A. No, there wasn’t any particular—we worked 
together and I shipped to him as he ordered, or to 
whatever accounts he asked me to ship. 

Q. But there was no reservation in the agree- 
ment between you and Mr. Turk when you termi- 
nated your partnership and you took over the Min- 
neapolis business, that you would be prevented 
from manufacturing any product that you wanted 
to, and selling it to anybody you wanted to, was 
there ? 

A. Well, no; there was no official, or otherwise, 
agreement, no more than a written termination of 
our contract. 

Q. That is what I mean, Mr. Soper; what I 
inean to say, in simple language, is that when you 
and Turk terminated [399] your partnership re- 
Jationship you went on and took this Minneapolis 
business and were free to conduct that business 
in any manner you saw fit, were you not, as far as 
Turk was concerned? A. Qh, yes, sir. 

@. And he was free to conduct his business here 
in Chicago as he saw fit? A. Mes) (sim 

Q. And neither of you had any interest or any 


| 
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reservation of interest in the business of the other 
from that time forward? 

A. Would you repeat that? 

Mr. Boldt: Read the question, please. 

(Pending question read by the Reporter and 
Notary.) 

The Witness: No, I don’t believe we did. 

Q. (By Mr. Boldt): In other words, you were 
free and independent people? A. Yes. 

Q. You did business together, you sold him 
merchandise and he bought it, and so on? 

A. Yes. 

Q. But you were free and independent, hav- 
ing no connection one with the other, so far as 
ownership was concerned ? Ae, Viesmcie 

Q. Is that right? [400] A. Yes, sir. 

Q. So that, as far.as Turk was concerned, you 
were free to manufacture and sell fencers to any- 
body that you saw fit, were you not? 

EY. eS, Sir. 

Q. Has Turk ever asserted any claim to the 
contrary of that, as far as you know, to the pres- 
ent time? 

A. No; not unless you would call this present 
issue, about a year ago, or such a matter. 

Q. When he objected to your affixing the name 
tag on the merchandise that you manufactured for 
Hughes? A. Yes, sir. 

Q. But, other than that, has he ever asserted 
any reservation of any right or power of direction 
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over your business, or for whom you manufacture, 
or to whom you sell? A. Wo, sit 

Q. Now, after the time that Mi. Hughes bought 
out the whole of the Washington corporation; 
namely, after July 1, 1944, from that time your 
dealings with Mr. Hughes and the Washington 
corporation has been entirely independent of Mr. 
Tineke? 

A. Yes, I believe they have; I don’t think there 
is any contact there at all. 

Q. Now, when, for the first time, did you ever 
hear from [401] Mr. Turk any assertion of any ob- 
jection on his part to your furnishing or supplying 
Hughes with fencers, or using the name Interna- 
tional, or any other complaints of any kind by 
him with reference to the Washington business; 
when was the first time? 

A. Well, I believe it was around the first of the 
year, 1944. 

@. 1944? 

A. Or 1945; I stand corrected. 1945, I believe 
it was. 

Q. Now, is that the time when the matter of 
the use of the name arose first? 

A. I believe it was; I think it was in the spring 
but I am not real sure of 1945. 

Q. What did Mr. Turk do, write you, or tale 
to you, or what; how did he contact you? 

A. I don’t remember whether writing or whether 
we talked; I think it was writing, but I am not real 


| 
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sure on that. If I remember correctly, he advised 
me that Mr. Hughes didn’t have any right to the 
name International and that I shouldn’t put the 
naine plate International on this product for Mr. 
Hughes. 

(). And you say, when was that that you first 
received that notification ? 

A. Well, I think it was early spring or winter 
of 1945. 

Q. Do you happen to have any such correspond- 
ence with [402] you? A. No, I do not. 

@. Would you be able to find any such corre- 
spondence in your files, and mail me copies of 
them, or the originals, if you have any such? 

A. Well, I think I have some; I will try and 
find them. 

@. When you return home? A. Yes. 

@. I would appreciate it if you did. 

A. Ves. 

Q. Now, Mr. Soper, I was trying to get that 
summarized up to now; now, I want to go back 
on just a question or two about each one of these 
steps: At the time that you came to Chicago, in 
April of 19388, from that time on you and Turk 
terminated any interest, each of you, in the business 
of the other, any ownership interest ? 

A. Yes; that took effect in, oh, July or August, 
or thereabouts; we decided it would be mutually 
beneficial to both of us to work independently, as 
long as we didn’t have enough to work together. 
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A. Yes; was that, yOuSay, from Jue or eimai 


1988 ? A. I say about July. 
Q. Well, the summertime of 1938? 
A. Mes 


Q. You and Turk agreed to go your separate 
ways, as far [403] as either of you having any own- 
ership in the business of the other; is that correct? 

A. Yes, sir. 

Q. And from that time until the time that you 
formed this partnership im 1943,—o1, in other 
words, for a period of about five years, Turk didn’t 
have any interest in your business that you were 
conducting back here,—any ownership interest? 

A. No. | 

@. And you didn’t have or assert any interest 
in the business that he was conducting out in Van- 
couver; is that right? A. That’s righ 

Q. Now, what name were you doing business 
under, here in Chicago, during that five-year pe- 
riod? 

A. I was using the name International Electric 
Fence Company. 

Q. The same identical name that the Oregon 
company had had, and the same name that the 
Washington company was using; 1s that mght? 

A. That is correct, except it was Inc., I believe, 
in the Oregon corporation, and it was company in 
the Vancouver until October of 1941, at which time 
it became Ine. also. 

Q. But you didn’t use the Inc. back here? [404] 

A. No, six. 


— 
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Q. But during that five-year period when Turk 
had no interest in your business at all, any own- 
ership interest in your business, you were using 
the name International Electric Fence Company in 


| your operations here in Chicago, were you? 


eeeeres. Sir. 

@. And you were utilizing the name Interna- 
tional on the product that you were manufactur- 
ing during that period, were you not? 

A. Yes, sir. 

@. And you were selling that product at given 
prices per unit to Turk,—first to Turk and later to 
Turk and his new Washington company; is that 
right? A. Yes, sir. 

@. During that period, then, you were using 
the name International for the products manufac- 
tured by you and sold to Turk at given, fixed prices 
per unit? A. Yes. 

(. And Turk was using the name International 
in his operations until the time that he incorpo- 
rated; and then after the Washington corporation 
was formed, the Washington corporation used the 
name International, all three then using the name 
International on the products that were being in 
one case manufactured and on the other hand [405] 
distributed by the three of you; is that correct? 

A. Yes, sir. 

Q. And, in point of fact, during that period 
of time the name plates that you were using had 
the names of all three of the cities where all three 
of you were operating, did they not? 
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A. Yes; except our New York office didn’t fune- 
tion very long. 

Q. I realize there was a short time that New 
ave Wee 
Q. But Vancouver, Washington, was included 


York was in no way 


on these name tags that you were manufacturing 
or putting on your manufactured product at a 
time when you had no connection with the Van- 
ecouver corporation at all? ASIN: 

Q. Is that right? 

A. No; we put them on for the purpose of ad- 
vertising and prestige, I presume. 

Q@. And that name, the name Vancouver was 
carried on the name plates and on the literature 
advertising this material, both prior and after the 
time that the Washington corporation was organ- 
ized, and both prior and after the time that Hughes 
bought all of the stock in the Washington corpo- 
ration, was it not? [406] A. Yes,seim 

Q. Now, Mr. Soper, during the period that you 
and Turk were partners here in Chicago, that one- 
year period from June of 1948 to June of 1944, 
you were manufacturing fencers during that pe- 
riod also, weren’t you? Ay Ves sim 

Q. And were you during that period using tags, 
name plates similar to those shown in the exhibits 
2, 3, 4 and 5, which included the name Vancouver, 
Washington, on the tag? As Yessy 

Q. From July of 1938, the time when you "and 
Turk separated your businesses, to June of 1948, 
when you formed this partnership; namely, that 
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five-year period, were you during that period mak- 
ing and selling fencers to persons other than Turk? 

A. Oh, yes, sir. 

@. And where were you selling them? 

A. Well, I was selling them over quite a bit of 
the Middle West; I sold a few in Texas, and a few 
in immediate States here surrounding Chicago, [h- 
nois, and some in the east. 

Q@. And were you using on those fencers the 


name International? A. Yes, sir. [407] 

@. And employing it in the products that you 
were making? eee Ness sir, 

ae ou were 7 ee es esi 


Q. Now, did you ever see the stock certificates 
in the Washington corporation that were supposed, 
that you were supposed to get from Turk in your 
partnership agreement of June, 1943? 

A. No, sir; I did not. 

Q. You never saw them? A. No, six. 

@. Do you know, Mr. Soper, that they were 
never issued ? 

A. They were never issued to me, no. 

Q. That is what I say, to you? A. No, sir. 

@. As far as you know, there was never any 
stock certificate even issued to you for your stock, 
that you were supposed to get from Turk in that 
deal? eee NG. cit, 

Q. Now, after July 1 of 1944, the time when 
Turk sold out his interest in the Washington ecor- 
poration to My. Hughes, you eliminated the names 
New York and Chicago from these tags, did you 
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not, and cartied only after that: time Vaneenverm 
Washington; is that right? [408] 

A. Yes, I believe that is right; it was Tight mm 
there some time; yes, it would be after that time. 

Q. That is what I say. A. Yes. 

Q. In other words, up until the time that Turk 
sold his interest m the Washington corporation to 
Hughes, all of the literature had carried the names 
Chicago, New York and Vancouver, Washington. 

A, YWesysir 

Q. After the time that Turk sold out his ine 
terest in the Washington corporation to Mr. 
Hughes, then the tags bore only the name Vancou- 
ver, Washington; is that correct? 

A. Ys; sir. 

Q. Now, Mr. Soper—to some extent, I think this 
was covered on direct, but I want to make it plain: 
Now, the use of the name International has been 
referred to by Mr. Snow here as an assct; and, 
of course, you meant, when you spoke of it as an 
asset, as an asset of the Vancouver business, did vou 
not? 

A. Well, L presume that is what he meant. 

@. Well, that is what I thought you meant, but 
I wanted to be sure. When you were speaking of 
the name International as being an asset, you were 
speaking of it as being an asset of the Washington 
corporation, conducted in the Vancouver area, were 
you not? [409] 

A. Well, if I am correct, that was meant as an 
asset to the valne of the company out there. 
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Q. Let’s put it this way: Regardless of what 
you meant then, is it not true, Mr. Soper, from 
your experience in this business, that the name 
International as applied to the products being han- 
dled by the Washington corporation, was a valu- 
able asset of that Washington corporation’s busi- 
ness ? 

A. Yes, that would be important; because the 
name was well known in the territory. 

@. That’s right; in other words, when Mr. Snow 
asked you what did you consider one of the prime 
or primary assets of the Washington corporation, 
you said the right to sell and the salespower of that 
organization. Now, when you were speaking of 
the right to sell, and sales power, you are talking 
about selling products labeled International, aren’t 
you? ee Ves, Sim 

Q. That was the thing that had value in that 
concern, wasn’t it? A. Yes, sir. 

Q. The sale of a product labeled International ? 

A. Yes, that had been built up there over a few 
years; and it was recognized in the field as author- 
ity in the field of electric fence controllers. [410] 

Q. Yes; so that the word International in the 
month of June, 1944, had a substantial value to the 
Washington corporation’s business, didn’t it 2 

A. Qh, yes; very much so. 

Q. And anyone purchasing that business, or in- 
terested in the purchasing of that business would 
be extremely interested in having the right to con- 
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tinue using the name under which that produet 
was selling? 

A. Well, I imagine so; yes. 

Q. Can you imagine anyone buying that busi- 
ness and not wanting the use of the name of the 
product for which they had spent their time and 
efiort building it up? 

A. Well, they would have to have that name 
all right, I unagine, to get the benefits from the 


company. 

Q. They couldn’t possibly realize the values of 
that company without having the right to the use of 
that name, could they, Mr. Soper? 

A. Well, no, six; I don’t believe so. 

Q. Then, in June of 1944, a very important asset 
of the Washington corporation was the right to 
the continued use of the name International on 
the products that the corporation was handling, 
was it not? 

The Witness: Would you repeat that, please? 

My. Boldt: Read the question, please. 

(Pending question read by Reporter and 
Notary.) [411] 


A. Well, if Was an important factor im the 
business out there, yes; that name was important. 

Q. And it was an important asset to the busi- 
ness, wasn’t it? 

A. Well, yes, it would be; because the sales pol- 
icy had been to establish International as a good 
product. That had been our endeavor, well, since 
1938. 
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Q. As a matter of fact, that was the very es- 
sence of the business conducted by the Vancouver 
office, wasn’t it, the selling of products labeled 
International ? AD Nes sin, 

@. And, of course, the name that the corpora- 
tion used was International Electric Fence Com- 
pany, Inc., wasn’t it? A. Yes, sir. 

Q. So that the name used on the products was 
the same name, the prominent name used in the 
corporation itself? A. Yes, six. 

Q. Did Mr. Turk at any time inform you of the 
fact that he was organizing this Washington cor- 
poration ? 

A. Well, he had written and said that he was 
trying to get some money into the business in 1941, 
and that he thought it was necessary for all of us 
concerned; or that is, Mr. Turk and myself, to have 
more money in the business, which we did lack. 
And he was trying to secure financial assistance 
from somewhere, which he evidently [412] did from 
Mr. Hughes; and they formed a corporation then 
and continued, or he continued as it is known. 

Q. Now, Ma. Soper, at the time that you and 
Turk separated your businesses, was there any writ- 
ten agreement of any kind between you concerning 
the continued use of the name International as be- 
tween the two of you? 

A. Well, no, there wasn’t any written agreement 
to that effect. 

Q. Or any oral agreement between you, or un- 
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derstanding that you were free to continue using 
the name International, and he likewise? 

A. No, there was nothing said about that. 

Q. You just went ahead and did it, is that it® 

A. It was just one of those things; I just sold 
my business down here to him; that is, my interest 
in this Chicago business to Mr. Turk. 

Q. You are getting ahead of me. I meant from 
the time that you separated, in 1988. 

A. Oh, I beg your pardon. 

Q. Yes; from that time on, to the time that you 
became partners here in Chicago, 1948, that five- 
vear period, you both went ahead and widely used 
the name International in your respective busi- 
nesses ? 

A. Yes, we did, to further that name to the 
extent possible. [413] 

@. And that was an agreement, that you were 
both free to do that, were you? 

A. Yes, sir. 

@. You took no exception to lis use of the name 
International during that period, and he took no 
exception to your use of it? A. No, site 

Q. But, m point of fact, it was the thing that 
you both desired to do, in order to exploit and 
develop the use of products bearing that name; is 
thateticinigs A. What's Tieht: y ecw. 

Q. Now, when he undertook to organize a cor- 


poration out in Washington with that very same 
name, you took no exception to that? 
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im INo, sir. 

Q. Because, as between you and him, he was 
free to do that if he chose; isn’t that right? 

A. Yes, sir. 

Q. Now, you have spoken here, counsel has 
spoken here of an exclusive, I think in some cases 
he refers to franchises and in others to contracts; 
has there ever been any writing of any kind be- 
tween you and Turk with respect to any exclusive 
franchise or contract between the two of you at all? 

A. None that I remember. Our correspondence 
in general, [414] and our conversation, led us to 
believe that it was best that he sell in the West and 
I would sell in the East, or the Middle East, and 
so forth, wherever the freight rates would make a 
break to the advantage of whichever point we were 
shipping to. 

Q. Was there ever any written document of 
any kind evidencing any franchise for any period 
of years, or anything of that kind? 

A. No, I don’t believe there was. 

Q. So that, as far as you know, the understand- 


ing between you and Turk was that that arrange- 


ment was indefinite in extent; is that right? 

A. Yes, it was just an agreement, an under- 
standing that we had, I presume you would say. 

Q. But either one of you could terminate any 
time you saw fit, is that correct. ? 

A. Well, we could have, yes. That never entered 
my mind, but it could have been that way, I pre- 
sume, 
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Q. J want to find out what this understanding 
was; It was your understanding that you wefe tree 
any time you saw fit, to terminate your relationship 
with Turk, this so-called division of operations be- 
tween you? 

A. Yes; I presume either one of us could quit, 
if we had been dissatisfied with the services of the 
other. [415] 

Q. That was your understanding of it, in any 
case ? A. Yes, I would say that was it. 

Q. Now, Mr. Soper, Mr. Turk didn’t procure 
from you, at the time that the Washington cor- 
poration was organized, any contract or written 
agreement of any kind guaranteeing to the Wash- 
ington corporation any particular rights of any 
kind in the distribution or sale of fencers? 

A. What period did you have in mind? 

Q. I say, at the time that the Washington eor- 
poration was organized ? 

A. No, there was nothing made up; and there 
was a corporation formed between Mr. Hughes 
ae Mem Diide 

@. And you didn’t undertake to have anything 
to do@with that at-all7 A. No; no, [didnms 

Q. Did you ever grant to the Washington cor- 


poration, did you individually ever grant to the! 
Washington corporation any rights of any kind at | 
all? A. No; we didn’t gfant anything: 

Q. Not ‘owe’ now; [ mean you. 

A. I mean, no, I didn’t grant anything; We 
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just did business that way. I meant, it was just 
one of those things that grew, I guess. 

Q. Like Topsy? [416] A. Like Topsy. 

Q. That is what I am getting at; as far as you 
are concerned, you never, in writing or orally, ex- 
tended any rights or granted any franchises, o1 
anything else, of any kind, to the Washington 
corporation, did you? 

A. Inever gave any franchise; but we did write 
and orally talk over his handling the West. 

Q. That’s right; but I say, you never granted 
any right that was not revocable at vour will or at 
the will of the Washington corporation ? 

A. Oh, no; no, there was nothing like that. I 
mean, they could have quit me; and I presume, I 
could have quit them, without any repercussions, 


except our own feelings. 


@. Have you ever examined the books or rec- 
ords of the Washington corporation, concerning any 
of the transactions that we have referred to, Mr. 
Soper ? 

A. No, I never have; I had a sheet or two giving 
me financial data here a few years ago, when I had 
some interest in the company; but I never—it was 
nothing more than just a balance sheet. 

@. Have you ever at any time examined any 
of the books or records of the Washington cor- 
poration, pertaining to the organization of the cor- 
poration, and the transfer from Turk to Hughes 
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of the stock sold by Turk to Hughes in July of 
1944? [417] A. No, I have not. 

Q. You have never seen any of those? 

A. I have never seen any of those books or any 
of those records. 

Mr. Boldt: I think that is all that I have. 


Redirect Examination 
By Mr. Snow: 

Q. Mr. Soper, you testified on cross-examination 
that during the years 1943 and 1944 you used tags 
similar to Plaintiff's Exhibit 2, containing the 
words Chicago, New York and Vancouver; why 
did you use those tags? 

A. Well, we used them for the purpose of desig- 
nating offices that we had where sales could be 
made from, or jobbers could contact us. And the 
purpose of putting those names on there was pri- 
marily prestige; that is, putting the name Interna- 
tional on there was primarily prestige. It was our 
hopes to secure a distributor for that area. 

Q. Were those tags ordered originally in great 
quantities ? A. Yes, they were. 

@. When were the tags originally ordered, Mr. 
Soper? 

A. Oh, I believe this particular diamond shape 
was [418] ordered some time in 19438, I think; I 
don’t remember when we went to this particular 
design, whether it was 1942 or 19438, or 1944. 

@. Tam speaking now of tags carrying the three 
offices on the face of them. 


| 
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A. Oh, I beg your pardon. Well, we started that, 
the tags carrying the three offices, we started that 
in 1939, I believe it was. 

Q. And you earried on using the three offices 
until when? 

A. Until, well, maybe they are still doing it; 
possibly Mr. Turk is still doing it. 

Q. [am talking about your own knowledge. 

A. Oh, I beg your pardon. Well, that would 
be until about July, or June, 1944. 

Q. Was there any surplus of those metal tags 
on hand in Minneapolis June 1, 1944? 

A. Yes, there was. 

Q. What happened to those tags? 

A. Isent a quantity of those back to Mr. Turk, 
here in Chicago. 

Q. When you say a quantity, what do you mean? 
mA. Oh, quite a few of them; I don’t remember 
just how many there were. 

Q. Did you retain any in your possession? [419] 

A. There may have been some; I think there 
were some found quite a little later, when we moved, 
a couple of years, that had not been sent back. 
They just had not been found. 

Q. What was your intention relative to those 
| tags, in June of 1944, when you said you sent a 


; : 
quantity back; were you going to send them all 


: 
| back ? 


A. Yes, it was intended they all go back. They 
got packed up, they just didn’t get sent back, that 
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is all. They had the name Chicago and New York 
on them, and I presume you would eall them right- 
fully Mi. Dirk's property. 

Q. And that is the reason why you sent them 
all back tor. Turk Ny ERS, 

Q. Now, during the period prior to June J, 
1943, you stated on direct examination that vou 
used the same label as exemplified by Plaintiff’s 
Exhibit 2 on fence equipment, electric fencers that 
you sold throughout the Middle East area, and the 
Eastern area; and you also testified that those were 
the same tags that were on the equipment you sent 
to the Vancouver office for their sale? 

A. Yes. 

Q. Now, why did you use the same labels? [420] 

A. Well, I used the label shown here in Exhibit 
3 for the purpose of designating our controllers 
from 1939 up to 1943; and that was used to desig- 
nate our main offices; and it had the three names, 
Chicago, New York and Vancouver attached 
thereto. 

Q. You again used the word “our?? 

a. Well, I should say from 1939 to 83) 
speak of our—it should be Mi. Turk and myself, 
or International Electric Fence Company at Van- 
couver and the International Electric Fenee Com- 
pany at Chicago. 

Q. Did vou consider the name International as 
a valuable asset of the partnership of Soper and 
ink? A. Oh, ves ¥es. 
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Q. Why did you stop using tags similar to 
Plaintiff’s Exhibit 2 after July 1, 1944? 

A. Well, they had the name Chicago and New 
York on them, and I was manufacturing, after that 
period I manufactured for the Vancouver office. 
I presume they were not interested in advertising 
Chicago and New York. 

Q. By “‘they’’, whom do you mean? 

A. Mr. Hughes, of the International Electric 
Fence Company at Vancouver. 

@. Did you previously testify to the fact that 
Mr. Hughes primarily redesigned—that is what he 
ealls it, a label to place on his equipment? [421] 

Mr. Boldt: No, I don’t think that is a correct 
statement of it. He didn’t say anything about re- 
designing of it. I would object to the form of the 
question for that reason. 

Q. (By Mr. Snow): Mr. Soper, didn’t you tes- 
tify that Mr. Hughes designed a label to go on his 
equipment ? A. Yes; yes. 

@. When was that? 

A. Oh, that was after Mr. Turk had sold out to 


Q. After July 1, 1944? 

A. Yes. Was that when he sold? Yes; that took 
place some time in the winter of 1944 and 1945. I 
don’t remember just exactly when that happened, 
but it transpired then. 

Q. Did Mr. Turk, to your knowledge, ever manu- 
facture any fence controllers during the period 1940 
to 1944? 
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A. No, I don’t think Mr. Turk did any manu- 
facturing. I believe he made up a few that he was 
experimenting with out there, and rebuilt the mer- 
chandise that had been returned; you might say 
assembly of units. I believe that continued for 
some time, until all the old units were off the 
market, either had been junked or rebuilt to satisfy 
the customers. Just exactly when that terminated, 
T don’t know; but I would imagine somewhere in 
1940 or 1941. 

Q. ‘To whom did you sell most of vour fence 
controller [422] equipment that you manufactured 
here in Chicago, for the period 1941 to July a 
1944 ? 

A. Well, most of it—I believe you mean 1948, 
don’t you? 

Q. I am sorry; it would be 1941 to 1948. 

A. Well, I sold most, almost all my products 
then went exclusively, or at least were invoieed 
exclusively to the Vancouver office of the Interna- 
tional Electric Fence Company. 

Q. Conld you tell us some percentages ? 

&. Oh, 1 suppose probably eighty-five or ninety 
per cent; maybe more than that. I don’t remember, 
it is quite a while ago. 

Q. What was the percentage of your total pro- 
duction that was sold to the Vancouver office for 
the period June 1, 1943, to June 1, 1944? 

A. What was the percentage ? 

, Yeas: 
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A. Well, there wasn’t any sold from the Ilectric 
Service Systems at that time; the Electric Service 
Systems sold to the Chicago office, and the Chicago 
office did the invoicing to the Vancouver office; and 
the percentage, I don’t know. 

Q. Can’t you give us an estimate? 

A. Oh, I suppose, probably sixty per cent, or 
something [423] like that. 

Q. The period I am referring to, Mr. Soper, 
is June 1, 1948, to June 1, 1944, when you were a 
partner of Mr. ‘Turk; would you please consider 
that period once again and see if you can remem- 
ber more definitely as to the amount of your total 
production that was sold to the Vancouver office? 

A. Well, there wasn’t any sold to the Vancouver 
office by Electric Service Systems; all our shipments 
were made—all our invoices were directed to the 
Chicago office, so I don’t presume you would eall 
my manufacturing sales to the Vancouver office. 

Q. Do you know the percentage of the total 
production of the partnership that went to Van- 
couver, Washington ? 

A. No, I don’t; not in that penod of June 1, 
1943, to June 1, 1944. I know that it was a big 
majority, went to the Vancouver office. However, 
this office also sold a considerable amount of mer- 
chandise to Idaho and California; and just the 
percentages, I couldn’t give it to you except that 
that whole Western territory took a majority, 
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eighty or ninety per cent, I would say, of fencers — 
sold by the Chicago office. Now, at this time the 
Klectric Service Systems at Minneapolis was pro- 
ducing considerable electric fence controllers and 
selling to outlets in and near Minneapolis, and sur- 
rounding territory. [424] 

Q. To whom were you selling in Idaho and 
California ? 

A. Mr. E. A. Wyatt, and My. Charles Klint. 
Mr. Klint was in California and My. Wyatt wes 
in Idaho. 

Q. Mr. Soper, I previously have handed you a 
paper which I had identified as Plaintiff’s Exhibit 
1, which purports to be a copy of a partnership 
contract between you and My. Turk; do you have 
a signed copy of that document? 

A. Yes, I believe I do. 

Q. Would you be willing to send that to me, so © 
that I might be able to substitute it for this carbon 
copy, that is unsigned ? 

A. Well, I presume so, or a fagsimile of it; i 
could have a photostat made, or something hke 
that. 

Mr. Snow: Mr. Boldt, would you stipulate that 
a photostatic copy of the document purporting to be 
a partnership agreement between Mi. Soper and 
Mi. Turk, dated June 1, 1948, may be substituted 
im evidence for Plaintiff’s Exhibit 1? 

Mr. Boldt: That is correct; we make no objec- 
tion to the fact that it isa copy. Now, whether it 
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is otherwise admissible, or not, would be something 
else. But we would not question the fact that it 
was & copy. 

Mr. Snow: So that I can substitute that when 
it arrives? [425] 

Mr. Boldt: Yes. 

Mr. Snow: Shall we, for the purpose of iden- 
tification, ask Mr. Soper to place his initials and 
the date on, for instance, each page of the photo- 
static copy, for the purpose of identification? 

Mr. Boldt: Yes; just put on each page true 
copy, and sign his name. 

Mr. Snow: That is, after it is photostated. 

Mr. Boldt: Yes. 


Recross-Examination 
By Mr. Boldt: 

Q. Mr. Soper, I think perhaps it already ap- 
pears, but I want to be very sure about it, and con- 
sequently want to ask you again about this metal 
tag, one copy of which is here as Plaintiff’s Exhibit 
2, and on which under the name International 
Electric Fence Company there appears Chicago, 
Hlinois; New York, New York; Vancouver, Wash- 
ington. As I understand it, tags of that kind, on 
the fencers that were being manufactured and sold 
by either you or Turk or Hughes, were being used 
on those products from 1939 on? A. Yes, sir. 

Q. In other words, for a period of two vears 
prior to [426] the incorporation of the Washington 
business, the tags that were used on the products 


508 International Electric Co. vs. 


(Deposition of Vernard Soper.) 
earried the name Vancouver, Washington, as well 
as the other names, did they not? 

A. Yes, sir; the design was just a little different, 
such as the Exhibit 3; but the general outline of 
the wording, and so forth, was sinilar. 

Q. hat’s right; and ineluded the words Van- 
couver, Washington, as being a concern that was 
manufacturing and distributing the product? 

M®. Yes, sic 

Q. And the name that was given as manufactur- 
ing the product was International Electric Fence 
Company, with the three cities below? 

mB. “Mesi sing 

Q. And therefore, up to July of 1941, or Octo- 
ber, 1941, when the Washington corporation was 
organized, the products which had previously been 
distributed by Turk under the name of Interna- 
tional Electric Fence Company, an individual, were 
carrying the names of Vancouver, Washington, on 
them, just as shown here on this exhibit, were they 
not? Ay Meso 

Q. And that had gone on for a period of at 
least two years prior to the time that the Washing- 
ton corporation was organized; is that correct? 

A. Yes, sir. [427] 

@. I notice in this partnership agreement be- 
tween you and Turk that there are provisions in 
there to the effect that each of you was required 
to diligently employ yourself in the prosecution of 
the partnership business, and various other pro- 
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visions to that effect; was it your understanding 
that you and Mr. Turk were each obligated to 
devote the whole, or substantially the whole, of 
your time to the affairs and business of the partner- 
ship here in Chicago? 

A. Yes, sir; Chicago and Minneapolis, the two 
places. 

Q. Did you know that at that very same time, 
and during the period of your partnership, Mr. 
Turk was on the salary payroll of the Washington 
corporation, on a substantial salary during all that 
time ? 

A. Well, I knew he was getting something out 
of the set-up out there, which was supposed to be 
turned into the business here and divided in some 
manner. 

Q. Oh, whatever he got out of the Washington 
corporation was to be turned into your partnership 
here? 

A. As I remember it; I am not too sure about 
that, but, as I remember it, there was some agree- 
ment we had on there, that we would take our 
moneys and divide it as near equal as we could, for 
the benefit of our individual selves, and also to get 
away from any taxation that night be excessive on 
one or the other party. [428] 

@. But the point I am getting at is that your 
understanding of the agreement with Turk was 
that he was to turn all of the money that he de- 
rived from the Washington operation into your 
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partnership here in Chicago; was that the under- 
standing ? 

A. Well, yes, it was, in this: in the sense it was 
to be divided profits. 

Q. Did Mr. Turk ever turn in to you any salary 
or divided profits from the Washington corpora- 
tion during that time? 

A. No, there wasn’t any actual money, only just 
as the profits from the business out there were 
supposed to come to us in the way of sales. 

@. I don’t care what it was supposed to be; did 
you get any, that is the question; did you get any 
divided profits, or did you get any salary that was 
allowed to Turk ? 

A. No, I didn’t get any salary; I don’t know 
just exactly how that salary was divided, I don’t 
know whether it came in; I don’t think so. 

Q. Well, did you ever get any conveyed to you 
or the partnership, the right to aequire that salary 
if and when it be paid? 

A. Well, at that time we used our money. 

Q. Just keep your mind on my question: Did 
you get [429] from Turk, or from anybody, for 
that matter, any conveyance of the right to draw 
his salary, if and when it might be paid, out of the 
Washington corporation ? 

A. Well, no, there wasn’t any—I don’t remem- 
ber of any direct moneys coming from the cor- 
poration here as a salary and being put in the 
bank, 
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Q. Well, that is what I am talking about. 

A. No. 

Q. Hither money or the right to receive money 
if and when it be paid—did you ever get anything 
like that in your partnership here? 

A. Not as a salary, no; I mean, there was no 
salary came to be put in the bank. 

@. Did you ever get any kind of conveyance or 
assignment of the right to receive it, if and when 
it be paid. 

A. I don’t remember that, no. 

Mresisoldt: Thank you; that is all. 

Mr. Snow: It was understood by counsel for 
the plaintiff that the right to object to any of the 
questions of counsel for the plaintiff by counsel for 
the defendants was granted to counsel for the 
plaintiff in the same manner ? 

Mr. Boldt: Oh, yes; the stipulation applies both 
ways, of course. 

Mr. Snow: I just have one or two more ques- 
tions. [480] 

Redirect Examination 
By Mr. Snow: 

Q. Mr. Soper, was it ever, to your knowledge, 
the intent of the Vancouver office, in the period 
from 1940 to July 1, 1944, to manufacture electric 
fenee controllers? 

A. No, not to my knowledge. 

Q. What was the main purpose of that office? 
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A. “Phe main purpose, of course, was disposing 
of merchandise, selling merchandise. 

@. It was asales office? 

A. Yes, it was. They did repair work there; 
and J think they did experiment, as I mentioned a 
while ago, they experimented with units of their 
own particular design. But that was working back 
and forth with myself here in Chicago. 

Mr. Snow: That is all. 

Mr. Boldt: Now, it should be explained that 
the balance of this was taken after the examination 
of Dit uke 

Rerecross-Examination 
By Mr. Boldt: 

Q. By the way, Mi. Soper, I would like to ask 
you an additional question, in the light of this 
examination: M1. Soper, did you at any time, either 
in writing or orally, make any conveyance to Myr. 
Turk of the general character that he has described 
here in his testimony, to [431] the effect that vou 
conveyed to him a right of use of the name Interna- 
tional ? 

A. No, there was nothing ever conveyed. We 
just used it, and broke it up as we did when it 
became the proper thing to do; that is, after it was 
first organized. 

Q. Iam speaking of the time that he speaks of, 
when you and he separated and terminated your 
partnership, in June of 1944; I believe he testified 
that you at that time, that he acquired from you 
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at that time a right that he did not previously have; 
namely, the right of the name Jnternational as 
applied to electric fences and allied products; did 
you at that time—namely, June 1, 1944—convey in 
any manner whatsoever to Mr. Turk any such 
right ? 

A. No, not only just that that was shown; I 
mean it was just the sale of the business here. 

Q. Did you convey to him in any manner what- 
soever at that time the exclusive or every right of 
the use of the name International ? 

A. No, not only in our signed dissolution. 

Q. That’s right, in the dissolution papers? 

Neu ac 

Q. Did vou consider that prior to that time, Mr. 
Soper, that you had the sole ownership or the right 
to use the name International, and that neither 
Hughes nor the Washington corporation nor Mr. 
Turk had any such right? [432] 

A. No; thev had an equal right with me. 

Q. In the use of that name? 

A. Yes; because it was used that way. I pre- 
sume that is the question, just who had a right? 

@®: That’s right. 

A. We all had it, just used it and specified it, 
part of our mutual advertisements. 

@. You all had used it prior to that time, hadn’t 
you? A. Yes. 

Mr. Snow: Let us specify times. 
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Q. (By Mr. Boldt): Prior to Jine 19am 
is that right? A. Yes. 

Q. And you did not consider that you had any 
exclusive ownership in the right to use of that name 
at that time? 

A. No; that is true, there was no division, or no 
giving or taking. [ mean, Mr. Turk had the privi- 
lege if he had wanted to use it, to tell me to go— 
I mean, he could have stated, if he wanted to— 
I presume he could have pulled away and made his 
own fencers; or [| could have done the same. But 
our understanding was we would work together. 

Q. He testified here a few minutes ago to the 
effect that at the time you and he terminated your 
relationship he procured from you, and you con- 
veyed to him, the right to the use of this name 
International as applied to fencers that he [433] 
did not previously own, but which was owned by 
you; is that true, did you make any such econvey- 
ance at that time; I have forgotten just what the 
paper said, but I am sure it was not that. 

Mr Boldt.) Diaticueallt 

The Witness: It was just a termination of our 
agreement. 

Mr. Boldt: A termination of your partnership ? 

The Witness: Termination of the partnership. 

Mr.-Boldt: “‘Mitaiersralllt 


Reredirect Examination 
By My. Snow: 
@. Myr. Soper, didn’t you previously testify that 
one of the assets of the partnership was the trade 
mark International ? A. ~ \esecin 


ee 
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Q. And when you dissolved the partnership 
didn’t you sell the entire rights to International to 
Mr. Turk? 

A. Yes, I sold everything to Mr. Turk. 

Q. To the exclusion of yourself? 

A. Yes; I sold out my whole business. 

Q. So that you did not retain any right to the 
word International, or International Electric Fence 
Corporation ? 

A. No; I didn’t have rights to use it as a cor- 
poration, [434] no; or anything else, for that mat- 
vei, 

@. You turned those over to Mr. Turk? 

A. Yes; when I sold it, I just sold out the busi- 
ness to Mr. Turk. 

@. And that included the right to use the name 
International ? 

A. Why, surely; that included a right to use it. 

Mr. Snow: That is all. 


’ Further Recross-Examination 
By Mr. Boldt: 

Q. You didn’t undertake to convey anything 
that was owned by the Washington corporation, 
did you, to Mr. Turk? 

A. No, only my share in the stock, that is all. 

Q. But any rights or assets of the Washington 
corporation, that the Washington corporation might 
have had, or any rights it might have had in the 
use of the name International, you certainly did 
not undertake to convey to Mr. Turk, did you? 
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A. No, L didn’t have anything to do like that 

Mie Boldt: That is all. 

Mr. Snow: That is all. [485] 

Mr. Snow: And then there were some words 
relating to the signing. 

The Plaintiff rests, your Honor. 

T understand we will be allowed to make a short 
argument ? 

Mr. Boldt: We don’t want Mr. Hughes to come 
back and make a denial, but if there 1s any 

The Court: What I would like to have, if it is 


available, is this two thousand dollar check. 


Mr. Boldt: I don’t think that is available, your 


Honor. ‘That is a personal check back 

The Court: Not so many years ago. 

Mr. Boldt: He doesn’t have it here, at least. 

The Court: Is there any documentary proof as 
to when it was paid? 

My. Boldt: We don’t have anything on that 
here. 

The Court: What I am trving to get is, was 
the check paid simultaneously as the exeeution of 
the articles of incorporation ? 

Mr. Boldt: The latter part of September, a few 
days hefore. 

The Court: Is there any proof other than the 
statement ? 

Mr. Boldt: No, excepting you will notice the 
memorandum indicates it. That memorandum is 
dated at the top [436] 1/10/41. 
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The Court: Yes. Of course, it is not in the 
nature of a receipt for this money. 

Mr. Boldt: Oh, no. 

The Court: What is your contention, Mr. Snow, 
or your client’s as to when he received the two 
thousand dollars? 

Mr. Snow: Approximately October Ist, a few 
days before the 9th when the certificate came back 
from the Secretary of States. 

The Court: But several days prior to the date 
the minutes were signed. 

Mr. Snow: The minutes were signed quite a bit 
later than that, your Honor. They were signed in 
November. 

The Court: Well, about a month before. 

Mr. Snow: About a month before the minutes 
were signed? 

The Court: Yes. 

Mr. Boldt: Oh, yes, better than a month. We 
are in substantial agreement that the payment was 
made within a day or two of October 1, 1941. That 
is Mr. Hughes’ recollection and I guess it is agreed 
that that is Mr. Turk’s. They both agree to that, 
that the money was paid by Hughes to Turk on or 
about October 1, 1941. 

The Court: I will hear from you briefly, Mr. 
Snow. [437] 

(Whereupon, argument was made by Mr. 
Snow. Counsel for the Plaintiff.) 
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The Court: Will vou lIet me see the three ex- 
hibits dealing with the formation of this corpo- 
ration, the business of meorporating in 1943, to- 
eether with the minutes of that corporation? Do 
vou know what the Court has in mind, Mr. Clerk ? 

The Clerk: The articles of incorporation ? 

The Court: Yes, the minutes. 

(Documents handed to Court by Clerk.) 


The Court: The fact, gentlemen, that I have 
asked for these exhibits should indicate how I feel 
in reference to a decision in this matter so far as 
going into the third stage of the case is concerned, 
that is, whether there should be proof offered as 
to infringement and the extent of damages, 1f any. 

I am convineed that there has been no proof at 
all as to infringement, which would warrant pro- 
ceeding into that phase of the case. I am further 
convinced that a disposition of the case may now 
be made upon the merits of the issues as here raised 
in reference to infringement. 

I don’t want to deny counsel the right to make 
an areument, either short or extended, but [ am 
satisfied that it will not change my views in the 
shehtest. 

This is a trade name case. The suit, generally 
[438] speaking, is on the equity side of the Court. 
The allegations are that the Defendant has been 
infringing upon the rights of the Plaintiff in the 
use of a trade name that had become a matter of 
considerable value in the sale of an appliance 
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heretofore referred to as a ‘“‘fencer’’ or ‘‘Interna- 
tional Electric Fencer.”’ 

There has been a great mass of evidence intro- 
duced in the two or three days we have proceeded 
in this trial. Much of it has only remote, if any, 
relevancy to the major issue here. 

The law books are filled with cases on the sub- 
ject of infringement and improper use of trade 
marks and trade names but we can find little in 
them that is helpful here until we determine what 
the facts are. In all of the cases that I have exam- 
ined since this matter has been brought to my 
attention, and in other similar cases that I have 
tried, involving the general matter of trade mark 
and trade names, I have never found one where 
the facts in any two were on all fours. The rules 
of law governing this type of case are simple, but 
the decision must rest upon the facts, peculiar to 
each ease. 

We have got to go back in this case for a begin- 
ning to the year 1938 when the Plaintiff, Mr. Turk, 
as an individual, together with a Mr. Soper went 
into this field of operation down in Oregon, and 
commenced the business [489] with which we 
are here concerned. 

The Plaintiff Turk testifies that possibly Mr. 
Soper and he jointly had the inspriration, when 
they started operations, at the same time to choose 
that the name ‘‘International’’ be used for their 
product. At one place in his testimony he said 
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the idea to use this trade name was his own and, 
while he readily admitted that clsewhere in the 
United States the same name was being used on 
the same type of product, that such use was with- 
out his knowledge. 

Turk, Wughes and Soper, these three, are the 
moving individuals in this picture. Actions were 
taken in these early days of this business as indi- 
viduals and not as corporations. Mr. Turk testi- 
fies that he and Soper, along in 1988 or 1939 organ- 
ized an Oregon corporation using the name ‘ Inter- 
national’’ in the corporate set up and their plan 
was to manufacture and distribute these electric 
fencers. 

That business went along for a year or two quite 
unsuceessfully. The indications are that the busi- 
ness was a failure and that they abandoned the 
Oregon corporation. Whatever interests Mr. Soper 
had in the Oregon corporation, he let them go and 
they meant nothing to him. ‘The corporation, to 
use his words, ‘‘died on the vine’’. 

Mr. Turk went to Vancouver, Washington, across 
the river from Portland, and continued with the 
idea that he [440] had something of value to him- 
self and the general public and by 1940—and T am 
not going to be bound exactly by the vear—MIr. 
Hughes comes into his life as an employee, because 
he, Turk, is evidently beginning to realize some- 
What substantial profits in the undertaking, and 
he was required to expand his business, so “Mr. 
Tlughes was employed as bookkeeper. 
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The relationship of employer and employee ap- 
parently was agreeable and progressed niecly until 
1941 when the suggestion 


and I have no hesitancy 
in saying that it came from My. HWughes—was made 
that they ought to go into business together rather 
than for Hughes to continue as bookkeeper and Turk 
as operator. Without attempting to go into the 
details disclosed by the evidence, they did agree 
upon setting up a corporation. 

In checking as to what Mr. Turk had to bring 
to the corporation and what Mr. Hughes had to 
give to the corporation, I am satisfied that quali- 
fied lawyers were consulted, when these men reached 
that stage of the proceedings where they were going 
into business together. It appeared that Mr. Turk 
had approximately four thousand dollars in net 
assets in his business. A corporation was planned 
that would have a capital stock whose par value 
would be four thousand dollars, divided into four 
hundred shares at ten dollars each. Mr. Hughes 
had sufficient cash [441] to take care of the cost 
of fifty per cent of this capital stock and he there- 
fore subscribed to fifty per cent of it and Mr. 
Turk the other fifty per cent. The cash from 
Hughes, however, did not go into the treasury but 
went to pay Mr. Turk for his half of the assets 
of the new corporation, so they then became equal 
owners of the corporation. 

Up to this point little, if anything, had been said 
about trade name by either Mr. Turk or Mr. Hughes. 
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There was some type of relationship in operations 
they conducted for the next ten days following 
their oral agreement to work togethcr before the 
corporate structure came into being. That rela- 
tionship was not that of employee bookkeeper and 
employer manager, therefore must have been an 
nnplied co-partnership. 

Then we come to where the articles of incorpo- 
ration were drafted and signed and the first annual 
meeting of the directors. There are two short 
tvpewritten pages, which recite that ‘“R. H. Turk 
and G. N. Hughes have heretofore owned certain 
assets as co-partners”. This is as of the fourth 
day of November. The two thousand dollars had 
been paid by HTlughes to Turk some time before 
that and the business was being carried on by Turk 
and Hughes. There is no dispute that it was some- 
time before the fourth of November. 

They went into business in Vancouver as an elec- 
tric [442] fence company and built up a business 
and created a good will. The minutes recite that: 
‘The said assets consisted of machinery, equipment, 
good will, accounts receivable”. The minutes fur- 
ther recite that: ‘‘Said G. N. Hughes and wife 
and KR. A. Turk and wife then offered to convey 
to the corporation all of the assets of said co-part- 
nership in full payment of the capital stock sub- 
scribed by R. HW. Turk and wife and G. N. Hughes 
and wife. It was thereupon dulv moved, seconded, 
and carried that the best interests of the company 
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would be furthered by accepting the offer. That 
the reasonable value of the said assets is four 
thousand dollars, and the officers of the corpora- 
tion were thereupon instructed and authorized to 
issue to the stockholders common stock in payment 
of said assets, and that their stock subscriptions 
were considered paid in full’’. 

This document is signed by Mr. Turk as Presi- 
dent and Mr. Hughes as Seerctary. 

Now, one of the problems the Court has to deter- 
mine is; are we going to ignore this recitation in 
the minutes. Are we warranted under the evidence 
that has been submitted here, to conelude that the 
formal, serious, solemn words contained in a docu- 
ment, at the beginning of a corporate picture mean 
nothing? It is true that Mr. Turk said he didn’t 
know what was in the minutes, but the Court has 
no hesitancy in saying that Mr. Turk must have 
[443] known. He is not an individual of such 
low mental calibre that he would place his name 
to the second most important document, in a busi- 
ness that in the three years following the organi- 
zation of the corporation showed a net profit con- 
ceivably in the sum of thirty thousand dollars, or 
more, for each year. The facts in this case convince 
this Court that there was a relationship in the 
dealing between these two men prior to the effec- 
tive date of this document, and the execution of 
the articles of incorporation, that could well be 
classified as a co-partnership, even though it was 
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for a few days, and the assets of such co-partner- 
ship became the property of the newly formed 
eorporation. 

We come to the next question and that is this: 
When this ‘good will’? was transferred by this 
Plaintiff Turk to this corporation, did he transfer 
any rights in the trade name? He said he couldnt, 
because he didn’t have them. Now, that makes it 
necessary to go over the evidence as it was su)- 
mitted here and the facts as the Court finds them, 
drawing what would appear to be logical infer- 
ences from the testimony. 

In 1938, when this name was first thought of, 
Soper was an active participant in the affairs of 
the Oregon corporation and then, later, merely 
stepped out of the picture entirely and nothing was 
transferred by Soper to Turk or by Turk to Soper 
when that corporation ceased to [444] exist, but 
they both had a prior right to use of the trade 
name ‘International’? insofar as it involved these 
electric fencers. My. Turk continued Ins efforts 
as an individual and then transferred his individual 
assets, with whatever degree of success he had had 
in the use of the trade name, to the corporation. 
He had a part interest in this trade name at all 
times. Ma. Soper says that he has no interest in 
it, and doesn’t claim any interest in the trade name 
insofar as the selling end of the business is con- 
cerned. The effect of Seper’s testimony is very 
damaging to the contention of the Plaintiff and 
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supports the contention of the Defendant, because 
he says, “‘I had nothing to do with sales in 1938. 
Mr. Turk was the entire sales part of the business’’. 
And he testified that he never conveyed anything 
to Turk in 1943, or at any time. The Oregon cor- 
poration had the name, together with himself and 
with Mr. Turk. And then Mr. Soper takes the 
position that in his manufacturing endeavor at Min- 
neapolis he can sell to anyone, and use any trade 
naine they request. 

When the Plaintiff, Turk, disposed of his inter- 
ests in this corporation in 1944, he received a sub- 
stantial sum of money for a business that started 
with a capital of four thousand dollars, and the 
stock had a value of, well, a very substantial sum. 
I am not so sure. Thirteen or fourteen thousand 
dollars, as I recall it, [445] plus an additional obli- 
gation against the coporation still in existence but 
not yet payable. 

The only documentary proof of just what the 
terms of the sale were is this little scrawled memo- 
randum as they sat together out in the company’s 
truck. Plaintiff Turk says that he had rights in 
the trade name that he reserved but not by express 
reservation. from extracts from memorandums, and 
letters made thereafter, and some before, it is indi- 
eated that there was substantial antagonism between 
the parties, and it grew as time went on until it 
ripened in litigation in the State Court which deter- 
mined rights of this Plaintiff in certain matters 
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which this Court has held were res judicata. T might 
add in passing, that some allegations in that com- 
plaint in the State Court action are highly ineon- 
sistent with some allegations in this complaint. 

T don’t know that any good purpose would come 
from an extensive review of the evidence. 

There were only three witnesses who testified, one 
by deposition and the two, the principles, who testi- 
fied orally, and there are inconsistencies in all the 
testimony, but upon major issues, as to the origin 
of this trade name, its transfer by implication, 
because it was never transferred by a written docu- 
ment, nor even by word of mouth, and as to mat- 
ters that occurred during the years 1941, 1942, 
[446] 19438 and 1944, the testimony of the Defend- 
ant Hughes is more persuasive to this Court, by 
far, than the testimony of the other two. In Mr. 
Turk’s statements there are many inconsistencies; 
statements that are inconsistent with the actions 
of a person who is willing to tell the whole truth 
about a transaction. So, in the very material fea- 
tures of this case, where there is a conflict between 
the testimony of these two men, I find that the 
testimony of Hughes is more rehable. Doing so, 
there is nothing left in this case but to dismiss 
the Plaintiff’s action and find that both he and 
the Defendant are entitled to a joint use of this 
trade name. 

The facts are quite strong that throughout the 
Whole life of the corporation, from the time of its 
inception until Turk stepped out of it, he retained 
certain rights, but they were not exclusive. 
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As a Court of equity, I can not find that one 
had rights to the exclusion of the other. 

IT find Turk left with the corporation a right 
to use this trade name when he sold his interest 
in the corporation. 

No doubt each one thonght he had exclusive rights 
but neither did anything consistent with a man 
having exclusive rights. 

The facts are insufficient to warrant this Court 
to find [447] that Hughes lost his right to sell 
and it is particularly easy to find that, in view 
of the testimony of the witness Soper who manu- 
factured the product and said he was free to 
manufacture the product and sell it to whomever 
he pleased. 

There is no evidence in here that warrants a 
finding that the right of using the trade-name ex- 
tends as far east as the State of Texas, by use 
of the words ‘‘ Western States.’’ By Western States, 
as near as I can gather from this evidence, was 
meant those states consisting of Washington, Ore- 
gon, Montana, Wyoming, Colorado, and down into 
New Mexico. 

Mr. Boldt: That would be the States in which 
the Defendant filed, excepting Texas. 

The Court: Yes. Now then, as to costs in this 
action, | am inclined to believe that I should not 
assess costs to either party because neither has 
prevailed fully on their contentions, so in the 
decree that you prepare you can prepare without 
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eosts to either party and both parties wall We 
allowed exceptions. 

Mr. Snow: Your Honor will enter an order at 
this time that the exhibits may be retained by 
counsel subject to inspection by other counsel in 
the event of appeal? I don’t think that the clerk 
wants them. 

The Court: Under the rule now prevailing, the 
exhibits [448] all go to the Court of Appeals. 

Mr. Snow: That is correct. I say, subject to 
appeal. 

Mr. Boldt: We can leave them there until you 
make up your mind and then I can get an order 
and ship them back to you. 

The Court: The Court will assure you that it 
will give you such an order at any time that you 
wait it. 

Mr. Snow: Thank you. 

Mr. Lyou: Your Honor, there is one other ques- 
tion. Would the Court indicate as to the rights 
of the Plaintiff as to the remaining part of the 
United States? Nothing was said. 

The Court: You mean east of the Rocky Moun- 
tains ? 

Mr. Lyon: Yes. 

The Court: If I didn't, I meant to indicate 
that the Defendants have no rights. 

Mr. Boldt: And exeluding Texas? 

The Court: Yes. Court will be adjourned. 

(Whereupon, at 5:00 o’clock, p.m., Jantiary 
17, 1949, hearing in this case was adjourned). 
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I, Earl V. Halvorson, official court reporter for 
the United States District Court, Western District 
of Washington, Southern Division, hereby certify 
that the foregoing is a true and correct transcript 
of the matters therein set out. 

/s/ KARL V. HALVORSON. 


[Endorsed]: Filed June 15, 1949. 


CLERK’S CERTIFICATE TO RECORD 
ON APPEAL 


I, Millard P. Thomas, Clerk of the United States 
District Comt for the Western District of Wash- 
ington, do hereby certify that pursuant to the pro- 
visions of Subdivision 1 of Rule 11, as amended, 
of the United States Court of Appeals for the 
Ninth Cireuit and Rule 75(0) of the Federal Rules 
of Civil Procedure, as amended, | am transmitting 
herewith as the Record on Appeal in the above 
entitled cause all of the original pleadings on file 
and of record in said cause in mv office at Tacoma, 
Washington, as set forth below: 

1. Complaint (1) 

2. Summons and Marshal’s return thereon (2) 

3. Non-resident Cost Bond (8) 

4. Demand for Costs Security, Motion to Make 
Complaint More Definite and Certain and to 
Strike (4) 

5. Amended Complaint (5) 
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6. Motion to Strike and to Make More Defi- 
nite (6) 

7. Notice of Argument (7) 

8. Order Overruling Defendant’s Motion to 
Strike and to Make More Definite and Certain (8) 

9, “Answer (9) 

10. Motion for Early Assignment for Trial (10) 

11. Notice of Argument (11) 

12. Amended Answer (12) 

13. Motion for Early Assignment for Trial (13) 

14. Notice of Argument (14) 

15. Motion for an Order Requiring a Reply (15) 

16. Notice of Argument (16) 
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17. Memorandum in Support and Motion to — 


Require a Reply (17) 

18. Depesiiom- or ks Hi iacier 

19. Deposition of Vernard Soper (19) 

20. Order Extending Time for Filing Statement 
of Objections (20) 

21. Stipulation and Order re time for present- 
ine Decree (21) 

22. Findings of Fact and Conclusions of Law 
@2 

325. Wecree (23) 

24. Letter to Clerk from W. A. Snow dated 
3-16-49 

25. Notice of Appeal (24) 

26. Motion for Order Extending Tune for Ii- 
ing Transcript with Circuit Court of Appeals (25) 

27. Notice of Argument (26) 

28. Order Extending Time for Filing Tran- 
script with Circuit Court of Appeals (27) 
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29. Motion to Permit Plaintiff to File Cost Bond 
on Appeal (28) 

30. Notice of Argument (29) 

31. Reporter’s Transcript of Proceedings of 
1-17-49 (30) 

32. Order Permitting Plaintiff to File Cost Bond 
on Appeal (31) 

33. Bond for Costs on Appeal (32) 

34. Statement of Points which Appellant in- 
tends to rely on Appeal (33) 

30. Stipulation of Parties as to matters to be 
included in Record on Appeal (34) 

36. Motion for Order to Transmit Original Ex- 
hibit (385) 

37. Order to Transmit Original Exhibits (386) 

38. Reporter’s Transcript of trial held 1-13-49 
(37) 

I do further certify that as part of the Record 
on Appeal, I am transmitting herewith, pursuant 
to order of Court, the following original exhibits, 
offered in evidenee in the trial of the above entitled 
eause, to-wit: 

Plaintiff’s Exhibits 1 to 27, inclusive, and 

Defendant’s Exhibits A-1 to A-13, inclusive and 
that said exhibits and the original pleadings and 
papers constitute the Record on Appeal from the 
Decree of the said District Court (except that 
part where it is adjudged that plaintiff corporation 
is the true and lawful owner of Certificate of Reg- 
istration No. 424,467 registered October 8, 1946) 
filed on February 18, 1949 and entered in the civil 
docket of said cause February 18, 1949. 
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In Witness Whereof I have hereunto set my 
hand and affixed the seal of said Court, m the City | 
of Tacoma, in the Western District of Washing- | 
ton this 15th day of June, 1949. 

[Seal] MILLARD P. THOMAS, Clerk, 

By /s/ EDGAR SCOFIELD, Deputy. 


[Endorsed]: No. 12270. United States Court | 
of Appeals for the Ninth Circuit. International 
Electric Company, Appellant, vs. International 
Electric Fence Co., a Washington corporation and 
George N. Hughes, Appellees. Transcript of Ree- 
ord. Appeal from the United States District Court 
for the Western District of Washington, Southern 
Division. 

Filed June 16, 1949. 

PAUL P. O'BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Cireuit. 


In the United States Circuit Court of Appeals for 
the Ninth Circuit 


Civil Action No. 12270 


INTERNATIONAL ELECTRIC COMPANY, an 
Uihnois corporation, 
Appellant, 
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INTERNATIONAL ELECTRIC FENCE CO., a 
Washington corporation, and GHORGE N. 
HUGHES, 


Respondents. 


APPELLANT’S DESIGNATION OF MATTERS 
TO BE PRINTED IN RECORD ON APPEAL 
| 


To the Clerk of the Court of Appeals for the Ninth 
Circuit: 


Pursuant to the rules of the above entitled 
-eourt, the appellant, International Electric Com- 
_ pany, hereby designates as the portion of the rec- 
: ord, proceedings and evidence to be contained in 
: the printed Record on Appeal, to-wit: 

(1) Amended Complaint filed June 9, 1948. 

(2) Amended answer of defendants filed Octo- 

ber 2, 1948. 
(3) Findings of Fact and Conclusions of Law 
dated February 18, 1949. 

(4) Final Judgement dated February 18, 1949. 

(5) Notice of Appeal dated March 16, 1949. 

(6) Statement of Points on which Appellants 

intend to Rely on Appeal. 
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(7) Order extending time for filing transcript 
with Cireuit Court of Appeals; order permitting 
plaintiff to file Cost Bond on Appeal. 

(S) Stipulation of parties as to Record on Ap- 
peal. 

(9) Certificate of Clerk of the District Court. 

(10) Transéript of the Proceedings taken am 
open Court. 

(11) The documentary exhibits received in evi- 
dence. 

Plaintiff’s Exhibits 
Turk-Soper Partnership Agreement 
Certificate of Trade-Mark 
Letter charging infringement, May 26, 1947 
. Assignment, Turk to Plaintiff, May 26, 1945 

13. Letter charging Hughes with infringement, 
October, 1946 by A. J. Fine 

14. File wrapper and contents Hughes appli- 
eation for registration of Trade-mark ‘‘Interna- 


co No 


tional’”’ 
15. Wetter dated July 24, 1944, from Hughes to 
Turk 


16. Letter dated July 31, 1944 from Hughes toy 


Turk 

17. Letter dated Sept. 9, 1944 from Hughes to 
Turk 

18. Letter dated Sept. 20, 1944 from Hughes to 
Turk 

19. Letter dated Nov. 18, 1944 from Hughes to 
Atmel ss 

20. Letter dated Mar. 13, 1944 from Hughes to 
North Mercantile Company 
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21. Letter dated Sept. 2, 1948 from Hughes to 
Turk 

22. Letter dated July 24, 1948 from Hughes to 
Turk 

23. Letter dated Sept. 16, 1944 from Hughes to 
Turk 

24. Cireular of Defendant 

25. Advertisement of Defendant published 1945 

26. Letter of Defendant dated May 23, 1944 
to Turk 

27. Credit memorandum for $13,000 from Turk 
to Hughes 

Defendant’s Exhibits 

A-7. Minutes of First Annual Meeting, Inter- 
national Electric Fence Co., November 4, 1941 

A-8. Sheaf of Letters 

A-9. Sheaf of Letters 

A-10. Proposed Form of Agreement 
_ A-11. Liability and Asset Sheet dated October 
1, 1941 

A-12. List Price defendants mailed to dealers. 


Dated, this 28th day of June, 1949. 
RUMMLER, RUMMLER & 
SNOW, 
/s/ BURTON W. LYON, JR., 
Attorneys for Appellant. 


Copy of foregoing received this 29th day of June, 
1949. 
METZGER, BLAIR, GARDNER 
& BOLDT, 
Attorneys for Respondents. 


[Endorsed]: Filed June 30, 1949. 
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[Title of U. 8. Court of Appeals and Cause. ] 
STIPULATION 


It Is Hereby Stipulated by and between Inter-— 
national Electric Company, an Illinois corpora-) 


tion, appellant in the above entitled action, by and 


through its attorneys, Rummler, Rummier & Snow, 


and Burton W. Lyon, Jv., and the International 
Electric Fence Co., a Washington corporation, and 
George N. Hughes, respondents in the above en- 
titled action, by and through their attorneys, Metz- 
eer, Blair, Gardner & Boldt, that the following 
exhibits of the plaintiff and the defendants which 
were introduced in evidence in the proceedings in 


the above entitled action in the District Court of) 


the United States, Western District of Washington, 
Southern Division, may he introduced in the appeal 
proceedings in the above entitled court as physical 
exhibits: 
Plaintiff’s Exhibits 

5. Defendants’ Labels 

6. Wlainmtiff’s Label 

7. lagi siAigaisel 

6. Seibincict s Wael 

9. Defendants’ Devices 

10. Defendants’ Devices 

11. Defendants’ Devices 

12. Defendants’ Labels 


Defendants’ Exhibits 
A-l. Transcript Clark County proceedings 
A-2. Findings Clark County Case 


AR 
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A-3. Portions of Testimony Clark County Case 

A-4, Additional Portions of Testimony, Clark 
County Case 

A-5. Two Stock Certificates 

A-6. Copy of Articles of Incorporation of In- 
ternational Electric Fence Company 


Dated, this 18th day of July, 1949. 

RUMMLER, RUMMLER & 

SNOW, 
/s/ BURTON W. LYON, JR., 

Attorneys for Appellant. 

METZGER, BLAIR, GARDNER 
& BOLDT, 
Attorneys for Respondents. 


[Endorsed]: Filed July 20, 1949. 


